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1 
JOINT APPENDIX 


[ Filed January 11, 1954] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HUGH A. DAY, I, 

Beltsville, Maryland 
and 

LOUISE DAY, 

Beltsville, Maryland 
and 


HUGH A. DAY, II, to the use of 
LONDON & LANCASHIRE INDEMNITY 
COMPANY, a Corporation, Hartford, 
Connecticut, 


Plaintiffs i 
vs. : Civil Action 


DR. ASAM DANI, No. 115 oF 
c/o Providence Hospital, 2nd and 
D Streets, S.E. 
Washington, D.C. 

and 


DR. O. HUGH FULCHER, 
1150 Connecticut Avenue, N. W., 
Washington, D. C. 

and 


DR. WILLIAM H. WOODSON, 
915 19th Street, N. W., 
Washington 6, D. C. 
and 
DR. EDWARD J. CARRY, 
c/o Providence Hospital, 2nd and 
D Streets, S.E., Washington, D. C. 
and 
WINTHROP-STEARNS, INC., a Corporation, 
1450 Broadway, New York 18, N. Y., 


Defendants 


BILL OF COMPLAINT 
(Malpractice of Doctors, and negligence and breach | 
of warranty on the part of manufacturer or distributor) 


1. This Court has jurisdiction in that the amount claimed exceeds 
three thousand dollars ($3,000.00). 
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2. Plaintiff, Hugh A. Day, II, is a citizen of the United States and 
a resident of the State of Maryland and brings this suit in his own right 
and to the use of London and Lancashire Indemnity Company. 

3. Plaintiff, Louise Day, is the wife of Hugh A. Day, Ill, andisa 
citizen of the United States and a resident of the State of Maryland and 
brings this suit in her own right. 

4. The use Plaintiff, London and Lancashire Indemnity Company, 
is a corporation duly licensed to do business in the District of Columbia 
and the State of Maryland, and is a proper party to this suit by virtue of 
Article 101, Flack's Annotated Code of the Laws of Maryland (1947 
Supplement) and which is commonly referred to as 'Workme:'s Com- 
pensation Law of the State of Maryland". 

5. Pursuant to Article 101, Flack's Annotated Code of the Laws 
of Maryland (1947 Supplement) the London and Lancashire Indemnity 
Company executed and delivered to Mrs. A.M. Truitt, t/a Uno Excavat- 
ing Company, Box 408, Berwyn, Maryland, a certain policy of insurance 
securing the payment of compensation in the event of injury or death 
suffered by an employee and as provided by the said Article 101. 

6. On or about June 5, 1950, plaintiff, Hugh A. Day, I, was in the 
employ of the said Mrs. A. M. Truitt and in the course of and arising 
out of his employment, the said Hugh A. Day, II, sustained certain in- 
juries to his back and that, by reason thereof, he as an employee became 
entitled to the benefits of the Workmen's Compensation Act of the State 
of Maryland as aforesaid and that the said Mrs. A. M. Truitt as the 
employer and the said London and Lancashire Indemnity Company as 
insurer were required to, did, and will continue to furnish to him medi- 
cal care in and about the treatment of the said injuries and, under and 
by virtue of the provisions of the Act aforesaid, were required to, did, 


and will continue to pay to him compensation in accordance with the pro- 


visions of the Act, for such time as he might be totally or partially dis- 
abled. 

7. On, to wit, January 13, 1951, the defendant Dr. Asam Dani was 
a Doctor of Medicine in the District of Columbia, and is sued herein as 
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an individual or an employee of the Providence Hospital, Inc., a body 
corporate, located at 2nd and D Streets, Southeast, Washington, D. C. 

8. Defendant, Dr. O. Hugh Fulcher, was a Doctor of Medicine in 
the District of Columbia on or about January 13, 1951, and on said date 
was engaged as surgeon in charge of, and who performed a certain 

| operation upon the body of plaintiff Hugh A. Day, II at the said Provi- 
m dence Hospital; and said defendant, Dr. Fulcher, is a resident of the 
District of Columbia. | 

9. Defendant, Dr. William H. Woodson, was on or about the 13th 
day of January, 1951, a Doctor of Medicine in the District of Columbia 
and one of the assistants who participated in the aforesaid operation 
performed on said date upon the body of plaintiff Hugh A. es Ill, at the 
said Providence Hospital. 

10. Defendant, Dr. Edward J. Carry, was on or about the 13th day 
of January, 1951, a Doctor of Medicine in the District of Columbia and 
one of the assistants who participated in the aforesaid operation per- 
formed on said date upon the body of plaintiff Hugh A. Day, Ii, at the 
said Providence Hospital. 

11. Defendant Winthrop-Stearns, Inc. on and before January 13, 
1951 was, and still is a corporation duly organized and existing under 
and by virtue of the laws of a state at this time unknown to plaintiffs, 
with a principal office located at 1450 Broadway, New York 18, New York, 
and doing business in the District of Columbia on and before January 13, 
1951 and at present, through its agents, employees and salesmen; that 
defendant Winthrop-Stearns, Inc. manufactures and/or distributes drugs, 
anesthetics and other chemical products which it sells and markets to 
physicians and hospitals for use upon, or treatment of patients from 
among the general public; and that among its said products is an 
anesthetic known by defendant's trade name of "pontOcaine" a quantity 
of which defendant Winthrop-Stearns, Inc. sold on or before January 13, 
1951 to the aforesaid Providence Hospital, where it was made available 





to plaintiff Hugh A. Day, Ill, who, for a consideration, was caused to 
have administered to him a quantity of said pontOcaine on January 13, 
1951 preparatory to an operation. 
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12. That as a consequence of certain injuries sustained by plaintiff 
Hugh A. Day, I, on or about June 5, 1950, as aforesaid, the said plaintiff 
Hugh A. Day, Il, was on, to wit, the 13th day of January, 1951, a patient 
at the said Providence Hospital, 2nd and D Streets, Southeast, Washing- 
ton, District of Columbia, for the purpose of undergoing an operation to 
be then and there performed upon his person in connection with a 
ruptured intervertebral disc. 

13. That on, to wit, January 13, 1951, the said Hugh A. Day, I, 
was removed by the employees of said Providence Hospital to the operat- 
ing room of said Hospital where the defendants Dr. Asam Dani, Dr. O. 
Hugh Fulcher, Dr. William H. Woodson and Dr. Edward J. Carry, and 
each of them, were to select, and prepare, and administer to him an 
anesthetic and to perform upon his person an operation to repair a 
ruptured intervertebral disc. 

14. That the said defendants, Dr. Dani, Dr. Fulcher, Dr. Woodson 
and Dr. Carry, and each of them, negligently and carelessly selected as 
an anesthetic a product called "pontocaine", which product was manu- 
factured and/or distributed and sold to the said Providence Hospital by 
defendant Winthrop-Stearns, Inc.; and that at the said Providence Hospi- 
tal on the date aforesaid, the said defendants Dr. Dani, Dr. Fulcher, Dr. 
Woodson, and Dr. Carry, and each of them, negligently and carelessly 
prepared and negligently and carelessly administered the said anesthetic 
to the body of plaintiff Hugh A. Day, I; and said defendants, and each of 
them, negligently and carelessly performed the operation upon said 
plaintiff Hugh A. Day III to repair the ruptured intervertebral disc. 

15. That the defendant Winthrop-Stearns, Inc. was negligent and 
careless in the manufacture and/or distribution and sale of the said 
pontocaine which was, and which said defendant Winthrop-Stearns, Inc. 
knew or should have known was, deleterious, dangerous, unsafe and 
harmful to the general public and more particularly to plaintiff Hugh A. 
Day, I. 

16. As a consequence of the negligence and carelessness of the 
aforesaid defendants, and each of them, plaintiff Hugh A. Day, II, was 





i .lUll.__ 
5) | 
permanently and fully disabled in that nerves in the lower portion of his 
body from the hips downward were severely injured and destroyed, 
resulting in a paralysis of both lower extremities as well as in "saddle 
paralysis", loss of control over the anus and bladder which remained 
permanently anesthetized, and in the destruction and impairment of the 
function of copulation. As a result thereof, plaintiff Hugh A. Day, IH, 


» suffered and will continue to suffer great mental anguish and ‘excruciating 
bodily pain, and has been, and will continue to be unable to earn a liveli- 
> hood for himself and his family, and has lost and will continue to lose all 


wages, emoluments and other monetary gains from fruitful employment. 
17. That on and before January 13, 1951 defendant Winthrop- 
Stearns, Inc., through its agents, salesmen and employees in the District 
of Columbia, sold and distributed the aforesaid anesthetic, known as 
“pontocaine", and bearing said defendant's label, to the said Providence 
Hospital; that at the time of such sale defendant Winthrop-Stearns, Inc. 
impliedly warranted that its said pontocaine was wholly fit and safe for 
the purpose intended; that said warranty was made on behalf of any per- 
son to whom said pontocaine would be administered as well as on behalf 
of all purchasers thereof; that since this plaintiff, for a consideration 
and as a patient in the said Providence Hospital, was caused to be ad- 
ministered the said anesthetic known as pontocaine, defendant Winthrop- 
Stearns, Inc. could have reasonably foreseen, and knew or should have 
known that its warranty, aforesaid, was made in favor of all persons in 
the status of patients awaiting operation at Providence Hospital such as 
which was plaintiff Hugh A. Day, II in whose favor, therefore, such 
warranty was also made; that the said Hugh A. Day, I, in submitting to 
anesthesia by pontocaine at the said Providence Hospital on January 13, 
1951, relied upon the said warranty of defendant Winthrop-Stearns, Inc. 
that said pontocaine was safe, wholesome, free from deleteriousness, 
and fit for the purpose intended; that defendant Winthrop-Stearns, Inc. 
breached its said warranty to plaintiff Hugh A. Day, I, when it manu- 
factured and/or distributed and sold, to said Providence Hospital, said 
anesthetic known under said defendant's trade name of "pontocaine", which 
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it thereby caused and permitted to be administered to plaintiff Hugh A. 
Day, I, notwithstanding that said pontocaine in its manufacture and/or 
distribution and sale, as aforesaid, and while bearing said defendant's 
label, was deleterious, dangerous, unsafe, harmful and wholly unfit for 
the purpose intended. 

18. That as a result of said breach of warranty by defendant 
Winthrop-Stearns, Inc., as aforesaid, plaintiff Hugh A. Day, II, suffered 
and will continue to suffer extreme mental anguish and bodily pain, was 
permanently and totally disabled in that nerves in the lower portion of 
his body from the hips downward were severely injured and destroyed, 
resulting in a paralysis of both lower extremities as well as in "saddle 
paralysis", loss of control over the anus and bladder which remained 
permanently anesthetized, and in the destruction and impairment of the 
function of copulation; on account of all of which plaintiff Hugh A. Day, 
Ill has been and will continue to be unable to earn a livelihood for him- 
self and his family, and has lost and will continue to lose all wages, 
emoluments, and other monetary gains from fruitful employment. 

19. Asa result of the negligence and carelessness of the defendants, 
and each of them, jointly and severally, plaintiff Louise Day has been 
permanently damaged in that she has lost the consortium, services and 
conjugal relations of her husband, plaintiff Hugh A. Day, II. 

20. As afurther result of the negligent and careless acts of all of 
the defendants, and each of them, jointly and severally, and by virtue of 
the said policy of insurance and Article 101, Flack's Annotated Code of 
the Laws of Maryland (1947 Supplement), the London and Lancashire 
Indemnity Company has been required to, did, continues to, and will con- 
tinue to expend large sums of money for medical and surgical treatment 
and by way of compensation to the plaintiff, Hugh A. Day, II. 

WHEREFORE, by reason of the joint and several negligence and 
carelessness of the defendants, Dr. Asam Dani, Dr. O. Hugh Fulcher, 
Dr. William H. Woodson, and Dr. Edward T. Carry, and Winthrop- 
Stearns, Inc., as aforesaid, and/or the breach of implied warranty on 
the part of defendant Winthrop-Stearns, Inc., as aforesaid, 
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Plaintiff Hugh A. Day, I, demands judgment against all the defend- 
ants, and each of them, jointly and severally, in the amount of Two Hun- 
dred and Fifty Thousand Dollars ($250,000.00) together with the costs of 
this action, and such other and further relief as the Court deems just 
and proper; and | 
Plaintiff, Louise Day, demands judgment against all the defendants, 
and each of them, jointly and severally, in the amount of One Hundred 
Thousand Dollars ($100,000.00), together with the costs of this action, 
and such other and further relief as the Court deems just and proper; 
and . 
Plaintiff Hugh A. Day, II, to the use of London and Lancashire 
Indemnity Company, demands judgment against all the defendants, and 
each of them, jointly and severally, in the sum of Fifteen Thousand Dol- 
lars ($15,000.00), together with the costs of this action, and such other 
and further relief as the Court deems just and proper. : 


McINERNEY and McCARTHY 
Attorneys for Plaintiffs 

617 Albee Building (NA 8-6409) 
Washington 5, D.C. | 

By /s/ Wilbert McInerney 


Plaintiffs demand a jury trial on all the issues as against all the 





defendants. : 
McINERNEY and McCARTHY 
By /s/ Wilbert McInerney 
[ Filed April 3, 1954] Civil Action No. 115-54 


ANSWER OF DEFENDANT, DR. ASAM DANI 
FIRST DEFENSE 
The complaint fails to state a claim against defendant upon which 
relief can be granted. 
SECOND DEFENSE ! 
The right of action set forth in the complaint did not accrue within 
three years next before the commencement of this action. : 
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THIRD DEFENSE 

Defendant admits the allegation contained in paragraph 1 of the 
complaint; alleges that he is without knowledge or information sufficient 
to form a belief as to the truth of the allegations contained in paragraphs 
2 thru 6, 8 thru 13, 15, 17, and 18 of the complaint; denies that part of 
the allegation contained in paragraph 7 of the complaint alleging that he 
is an employee of the Providence Hospital but admits the remaining part 
of the allegation contained in paragraph 7 of the complaint; defendant 
denies that he was negligent and careless as alleged in paragraphs 14, 
16, 19, and 20 of the complaint and further alleges that he is without 
knowledge or information sufficient to form a belief as to the truth of 
the remaining parts of the allegations contained in paragraphs 14, 16, 
19, and 20 of the complaint. 

WHEREFORE, the defendant, Dr. Asam Dani, prays: 

(1) That the complaint filed herein by the plaintiffs be dismissed 
at the cost of the plaintiffs, and 

(2) Such other and further relief as the nature of the case may 
require and to the court may seem just and proper. 


/s/ Charles Sukalo 
1319 "F" St., N.W. 
Washington 4, D.C. 
Attorney for defendant, 
Dr. Asam Dani 


[ Certificate of Service] 


[ Filed April 27, 1954] CLA. 115-54 


ANSWER OF DEFENDANT DR. O. HUGH FULCHER TO COMPLAINT 
The defendant, Dr. O. Hugh Fulcher, by his attorneys, Welch, 
Daily & Welch, for answer to the complaint, insofar as it pertains to 
him, says as follows: 
FIRST DEFENSE: 
The complaint fails to state a claim against the defendant upon 
which relief may be granted. 


SECOND DEFENSE: : 

Defendant admits the allegations in Paragraphs Two (2), Three 
(3) and Eight (8); defendant denies the allegations in Paragraphs Thir- 
teen (13) and Fourteen (14); is without information sufficient to form a 
belief as to the truth of the allegations in Paragraphs Sixteen (16), 
Nineteen (19) and Twenty (20), as to injuries and loss and denies each 
and every other allegation contained in the complaint referring to him, 
especially denying negligence. : 
THIRD DEFENSE: | 

Defendant states that he performed the operation upon the male 
plaintiff to repair the ruptured intevertebral disc ina careful manner 
and that the operation was performed in accord with the approved 
practice of other physicians specializing in neurosurgery. ; 

WELCH, DAILY & WELCH 


By: /s/ J. M. Dailey : 
Attorneys for defendant Fulcher 
* * * 


[ Certificate of Service] 
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[ Filed January 11, 1954] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HUGH A. DAY, I 
Beltsville, Maryland 


and 


LOUISE DAY 
Beltsville, Maryland 


and 


HUGH A. DAY, I 

to the use of 

LONDON & LANCASHIRE INDEMNITY COMPANY 
A corporation 

Hartford, Connecticut 


Plaintiffs 
Civil Action 
No. 706-52 


vs. 


PROVIDENCE HOSPITAL, INCORPORATED 
a body corporate 

2nd and D Streets, S. E. 

Washington, D.C. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendant 
AMENDED COMPLAINT 
(Malpractice of Hospital) 

1. This Court has jurisdiction in that the amount claimed exceeds 
three thousand dollars ($3,000.00). 

2. Plaintiff, Hugh A. Day, Il, is a citizen of the United States and 
a resident of the State of Maryland and brings this suit in his own right 
and to the use of the London & Lancashire Indemnity Company. 

3. Plaintiff, Louise Day, is the wife of Hugh A. Day, Il and isa 
citizen of the United States and a resident of the State of Maryland and 
brings this suit in her own right. 

4. The use plaintiff, London & Lancashire Indemnity Company, is 
a corporation duly licensed to do business in the District of Columbia 
and the State of Maryland and is a proper party to this suit by virtue of 
Article 101, Flack's Annotated Code of the Laws of Maryland (1947 
Supplement) and which is commonly referred to as "Workmen's Com- 
pensation Law of the State of Maryland". 
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5. Defendant is a corporation chartered by Act of the Congress of 
the United States in 1864 and conducts a hospital known as "Providence 
Hospital" which said hospital is located in the District of Columbia. 

6. Pursuant to Article 101, Flack's Annotated Code of the Laws 
of Maryland (1947 Supplement) the London & Lancashire Indemnity Com- 
pany executed and delivered to Mrs. A. M. Truitt, t/a Uno Excavating 
Company, Box 408, Berwyn, Maryland, a certain policy of insurance 
securing the payment of compensation in the event of injury or death 
suffered by an employee and as provided by the said Article 101. 

7. On June 5, 1950 plaintiff, Hugh A. Day, Il, was in the employ 
of the said Mrs. A. M. Truitt and in the course of and arising out of his 
employment the said Hugh A. Day, III sustained certain injuries to his 
back and that, by reason thereof, he as an employee became entitled to 
the benefits of the Workmen's Compensation Act of the State of Mary- 
land as aforesaid and that the said Mrs. A. M. Truitt as the employer 
and the said London & Lancashire Indemnity Company as insurer were 
required to furnish to him medical care in and about the treatment of 
the said injuries and, under and by virtue of the provisions of the Act 
aforesaid, were required to pay to him compensation in accordance with 
the provisions of the Act, for such time as he might be totally or 
partially disabled. | 

8. That as a consequence of the injury as aforesaid, a diagnosis 
was made of a ruptured intervertebral disc in the lower lumbar area of 
the back and on or about January 12, 1951, he was hospitalized at the © 
defendant corporation's hospital. 

9. That on or about January 13, 1951 and preparatory to an 
operation, the plaintiff, Hugh A. Day, I, was permanently and severely 
injured by the negligent and careless selection, preparation and adminis- 


tration of an anesthetic by an agent, servant and employee of the defend- 


ant corporation. 

10. As a consequence of the negligence and carelessness of the 
defendant aforesaid the plaintiff, Hugh A. Day, II, was permanently and 
totally disabled in that nerves in the lower portion of his body were 
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injured resulting in a paralysis of both lower extremities, loss of con- 
trol over the anus and bladder and destruction of the function of copula- 
tion. As a result thereof, the plaintiff, Hugh A. Day, I, suffered and 
will continue to suffer mental and bodily pain and will be unable to earn 
a livelihood for himself and family and has lost and will continue to lose 
all wages, emoluments and other monetary gains from fruitful employ- 
ment. 

11. As aresult of the negligence and carelessness of the defend- 
ant aforesaid, the plaintiff, Louise Day, has been permanently damaged 
in that she has lost the consortium, society, services and conjugal 
relations of her husband, plaintiff Hugh A. Day, II. 

12. As afurther result of the negligent and careless acts of the 


defendant aforesaid, and by virtue of the said policy of insurance and 
Article 101, Flack's Annotated Code of the Laws of Maryland (1947 
Supplement), the London & Lancashire Indemnity Company has been re- 


quired to expend large sums of money for medical and surgical treat- 
ment and other expenses and has been required to expend large sums of 
money by way of compensation to the plaintiff, Hugh A. Day, II. 

WHEREFORE, the premises considered, the plaintiff, Hugh A. 
Day, Il demands judgment against the defendant in the amount of Two 
Hundred and Fifty Thousand Dollars ($250,000.00) plus the costs of this 
action. 

The plaintiff, Louise Day, demands judgment against the defendant 
in the amount of One Hundred Thousand Dollars ($100,000.00) plus the 
costs of this action. 

Plaintiff Hugh A. Day, I to the use of London & Lancashire In- 
demnity Company demands judgment in the amount of Fifteen Thousand 
Dollars ($15,000.00) plus the costs of this action. 

McINERNEY & McCARTHY 
BY /s/ Wilbert McInerney 


* * * 
Attorneys for the Plaintiffs 
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DEMAND FOR JURY TRIAL 
Plaintiffs demand a jury trial on all the issues. 
McINERNEY & McCARTHY 


By /s/ Wilbert McInerney 
fc for the Plaintiffs 


[ Filed April 30, 1952] C. A. No. 706-52 


ANSWER TO COMPLAINT 

The defendant, Providence Hospital, Incorporated, a corporation, 
by its attorneys, Welch, Daily & Welch, for answer to the complaint, 
says as follows: | 
FIRST DEFENSE: 

The complaint fails to state a claim against the defendant upon 
which relief may be granted. 

SECOND DEFENSE: 

Defendant admits the allegations in Paragraph Five ), Seven (7), 
and Eight (8); denies the allegations in Paragraph Nine (9); is without 
information sufficient to form a belief as to the truth of the allegations 
in Paragraphs Six (6), Ten (10), Eleven (11) and Twelve (12) and denies 
each and every other allegation not herein specifically admitted, 
especially denying any negligence and denying that the plaintiff's injuries, 
if any, were caused by any act of this defendant, its agent, servant or 
employee. . 

THIRD DEFENSE: : 

Defendant says that its treatment and care of the plaintiff was in 
accord with the approved practice of other hospitals in the District of 
Columbia. 

FOURTH DEFENSE: 

Adopting the allegations in Paragraph Seven (7) of the complaint, 
which are admitted, defendant says by reason of the allegations con- 
tained therein, the plaintiff having accepted compensation, is not entitled 
to recover as against this defendant. 3 
WELCH, DAILY & WELCH 





By: 3 
[ Certificate of Service] Attorneys for Defendant 


[ Filed May 22, 1957] Civil Action No. 706-52 
Civil Action No. 115-54 
PRETRIAL STATEMENT OF PLAINTIFFS 
On June 5, 1950, the plaintiff, Hugh A. Day, I, was employed by 
Uno Excavating Company and in the course of his employment received 
an injury when he stepped on a nail in a plank while carrying a heavy 
load in his arms, as a result of which he sustained a back injury. This 
back injury was subsequently diagnosed as a ruptured intervertebral 
disc. The plaintiff, Hugh A. Day, I, was referred to Dr. O. Hugh 
Fulcher, who decided to perform an operation at Providence Hospital. 
At the time of the injury on June 5, 1950, the employer of the plaintiff, 
_. Hugh A. Day, HI, had a workmen's compensation policy in force and 
s effect with the London and Lancanshire Indemnity Company, which said 
E policy provided among other things that compensation would be paid to 
© Hugh A. Day, Il, during his period of disability. 
4 After being admitted to Providence Hospital, the plaintiff, Hugh A. 
Day, Il, was removed to the operating room on January 13, 1951. An 
= anesthetic known as ''Pontocaine", prepared and distributed by the de- 


fendant, Winthrop-Stearns, Inc., a corporation, was administered as a 
spinal anesthesia to the plaintiff, Hugh A. Day, III, and by virtue of the 
negligence and carelessness of the defendants, and each of them, the 


plaintiff, Hugh A. Day, Il, was permanently injured. 

The allegations of negligence of the plaintiffs are that the defend- 
ants, Providence Hospital, Incorporated, Dr. Asam Dani, Dr. O. Hugh 
Fulcher, and Dr. Edward J. Carey, negligently and carelessly selected 
the anesthesia’ to be administered to the plaintiff, Hugh A. Day, II, and 
negligently and carelessly prepared the anesthesia, and negligently and 
carelessly administered the anesthesia; and that the defendants, Provi- 
dence Hospital, Dr. O. Hugh Fulcher, and Dr. Edward J. Carey, failed 
to use due care and caution in the employment of Dr. Asam Dani as an 
anesthesiologist, and negligently and carelessly failed to comply with 
the instructions for the use of the anesthesia, and all, and each of them, 
failed to conform to the standard medical attention and care necessary 
to the medical profession in the District of Columbia. 
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The defendant, Winthrop-Stearns, Inc., a corporation, was negli- 
gent in failing to warn the users of Pontocaine that it should not be used 
on persons who might be allergic to the use of it. 

By reason of the negligence and carelessness of the defendants, 
and each of them, the plaintiff, Hugh A. Day, I, was permanently and 
completely disabled, in that nerves in the lower portion of his body 
from the hips downward were severely injured and destroyed resulting 
in a paralysis of both of the lower extremities, as well as "saddle 
paralysis", which brought about inability to control the anus and bladder, 
which remained permanently anesthetized, and in the destruction and 
impairment of the function of copulation. The plaintiff, Hugh A. Day, 
I, remains permanently injured, in that there is a paralysis of the 
middle portion of his body involving the bowels and bladder, over which 
he has no control, with some residual paralysis, and permanent dis- 
ability of the left leg. : 

The plaintiff, Louise Day, claims loss of consortium and loss of 
services of her husband, Hugh A. Day, II. ! 

STIPULATIONS ! 

1. Admission of hospital records without formal proof. 

2. The defendant, Providence Hospital, is a corporation subject 
to suit. : 

3. The defendant, Dr. Asam Dani, on January 13, 1951, was an 
employee of the defendant, Providence Hospital, and was acting within 
the scope of his employment when the anesthesia was administered. 

4. That on the date aforesaid the London and Lancanshire In- 
demnity Company had in force and effect a workmen's compensation 
insurance policy and that the payments of compensation to Hugh A. Day, 
Ill, total $7,368.67. i 

5. That the spinal anesthesia used is known under the trade 
name of "Pontocaine." ! 

6. That ''Pontocaine" was manufactured and distributed and sold 
to Providence Hospital by the defendant, Winthrop-Stearns, Inc., a 
defendant herein. 


Approved, Tamm, J. ] 


— 
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7. That the plaintiff, Hugh A. Day, I, was an employee of Uno 
Excavating Company, entitled to benefits of the Compensation Act and 
under the Act has the right to file suit. 

8. That the total expenses approximate $1,873.91, the details of 
which will be submitted to counsel within ten days from the date of pre- 
trial. 

9. Standard mortality tables. 

10. Loss of earnings: on January 13, 1951, the plaintiff, Hugh A. 
Day, I, was receiving a salary of $75.00 per week plus a commission 
of .05¢ per ton on washed gravel delivered by his employer and was 
receiving the use of a house in which to live, which said house had a 
reasonable rental value of $75.00 per month; that the plaintiff has not 
been gainfully employed since the date of the occurrence mentioned until 
approximately one year ago, when he started to drive a truck and had a 
gross income of approximately $2,200.00 per annum, but after deduction 
of expenses of operation had a net income of approximately $1,300.00 
per annum; that in his employment the plaintiff could expect to deliver 
approximately 350 tons of washed gravel per day and at the time of the 
occurrence his employer had just entered into a contract to deliver 
45,000 tons of washed gravel to McShane Construction Company. 


McINERNEY & McCARTHY 
* * * 


Attorneys for Plaintiffs 
By /s/ Wilbert McInerney 


[ Filed May 22, 1957] Civil Action No. 115-54 
PRE TRIAL STATEMENT 
(of defendant, Dani) 

1. The action against the defendant, Dani, is barred by the 

Statute of Limitations. 
' 2. Paragraph 7 of the Complaint states that this defendant '***was 

a Doctor of Medicine in the District of Columbia, and is sued herein as 
an individual or an employee of the Providence Hospital, Inc. * *''. In 
fact, the defendant was not licensed to practice medicine in the District 
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of Columbia at the time of the alleged operation but was an employee of 
the defendant, Providence Hospital, Inc. As such an employee he used 
no discretion or judgment of his own but simply followed the instruc- 
tions given to him by said Hospital and the doctors to whom he was. 
assigned. Paragraph 8 of the Complaint specifically alleges that the 
defendant, Dr. Fulcher, was in charge of the operation on the plaintiff 
and therefore the defendant Dani would act only under his orders and 
direction. The complaint fails to allege that the defendant Dani did any 
act that was outside of or contrary to the instructions given him by his 
employer or the doctor in charge of the operation. It is apparent there- 
fore that the law of Master and Servant applies and the action as to the 
defendant Dani should be dismissed. | 

3. The original counsel in this case, Charles Sukalo, cbs ad- 
vised the undersigned that he, in answering the Complaint, made an 
error with regard to that part of the Answer referring to paragraph 7 
of the Complaint wherein he should have denied that the defendant Dani 
was a Medical Doctor in the District of Columbia and admitted that the 
said defendant was an employee of Providence Hospital. The under- 
signed has spoken to counsel for the plaintiff about this error and has 
been advised that the plaintiff's counsel will consent to a Motion to 
Amend the Answer by Interlineation. 

4. At pre-trial the defendant Dani requests stipulations as to 
his employment, as to the practice and customs in effect during an 
operation, as to his faithful compliance with all orders and directions 
given to him by the hospital and the Doctor in charge of the operation, 
and to the fact that he was not admitted to practice medicine = the 
District of Columbia. | 

5. The defendant Dani wishes to make the following oral motions: 

1. To amend the answer by interlineation. 

2. To dismiss 

a. Statute of limitations 
b. Master and Servant 
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3. Summary Judgment. There being no facts in issue denying 
defendant's employment or otherwise attributing any negligence to him 


personally. 


/s/ Edward F. Daly, 
Attorney for Defendant, Dr. 


Asam Dani 
* * * 


/s/ Francis J. Racioppi 
Attorney for Defendant 
* 


a * 


[ Filed May 22, 1957] Civil Action No. 706-52 
| Civil Action No. 115-54 


PRETRIAL STATEMENT OF DEFENDANTS DR. O. HUGH 
FULCHER AND DR. EDWARD J. CARRY 
Defendant Dr. Edward J. Carry denies each and every act of 
negligence alleged in plaintiffs' complaint and denies that he had any 

— control over or management of either the surgical or anesthesiology 
> procedures. This defendant says that he was a physician in surgical 
training at Providence Hospital at the time of the circumstances com- 
plained of in plaintiff's complaint and only served as second surgical 
assistant at the time of plaintiff's operation. This defendant says that 
such services as he rendered in connection with the operation per- 
formed on plaintiff were of a minor character and that his contact with 


the patient was primarily in the nature of post-operative care and 


5 
S 
= 
E 

e 


Approved 


attention as a matter of hospital routine procedure. . 

Defendant O. Hugh Fulcher denies each and every act of negli- 
gence alleged in plaintiff's complaint and denies that he had any con- 
trol and management in the matter of administration of anesthesia. 
This defendant avers that anesthesiology at Providence Hospital at the 
time of the operation on plaintiff complained of in plaintiff's complaint 
was a specialty service entirely within the management and control of 
the hospital. That selection and designation of the anesthesiologist was 
within the control of the hospital and that insofar as this defendant had 
knowledge, the anesthesiologist selected and designated by the hospital 





[Approved, Tamm, J. ] 
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services was an approved, experienced and accomplished physician in 
the special field of anesthesiology. This defendant only designated the 
type of anesthesia and did not select or designate the particular drug 
to be used. Selection of the drug "pontocaine" was entirely within the 
province and control of the hospital anesthesiologist. : 

This defendant says that in keeping with the accepted dentinntin 
of practice in the District of Columbia at that time he had a right to 
rely upon and did rely upon the hospital's selection and designation of 
the anesthesiologist and of the particular drug to be used. : 

This defendant denies that plaintiff's alleged disabilities, damages 
and injuries are in any way the result of anything done or performed by 
this defendant in his surgical and medical treatment of the plaintiff. 

This defendant is informed and believes and therefore avers that 
plaintiff's disabilities and injuries are contributed to, if not entirely 
caused by conditions of diseases and infections suffered by plaintiff 
independent of and unrelated to the circumstances of this case. 

STIPULATIONS 

The admission without formal proof of all medical and hospital 
records including records of D. C. General Hospital and the Polk 
(Northwest Central) Clinic. | 
WELCH, DAILY & = s 


BY: /s/ H. M. Welch 


H. Mason Welch 
* * * 


Attorneys for Defendants 
Fulcher and Carry | 


[ Filed May 22, 1957] Civil Action No. 706-52 
Civil Action No. 115-54 


PRETRIAL STATEMENT OF DEFENDANT PROVIDENCE 
HOSPITAL 
This defendant admits the allegations contained in paragenin 3, 
7, and 8 of the complaint. Defendant alleges that it is without knowledge 
or information sufficient to form a belief as to the truth of the allega- 
tions contained in paragraphs 6, 10, 11, and 12 of the complaint. This 
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defendant denies all other allegations contained in the complaint, includ- 
ing all allegations of negligence, and demands strict proof of negligence 
and injuries. . 
This defendant avers that its treatment and care of defendant Hugh 
A. Day, Il, was in accord with the approved standards in this community. 
This defendant requests that hospital records and x-rays be ad- 
mitted without formal proof. 
/s/ Edward Bennett Williams 
/s/ Agnes A. Neill 
* * * 


Attorneys for Defendant 
Providence Hospital 


{ Filed May 22, 1957] Civil Action No. 115-54 
706-52 


PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

Court-approved pretrial statements of all parties are attached 
hereto. The plaintiff's motion to consolidate the case of Hugh Day, et 
al., v. Winthrop-Stearns, Inc., is granted over the objection of this 
defendant. This defendant's motion to dismiss is denied. 

The motion of the defendant Asam Dani for summary judgment is 
denied. The motion of the defendant Dani to amend his answer to strike 
therefrom the admission that he was the licensed physician in the 
District of Columbia is granted. All parties stipulate that this defendant 
was not licensed to practice medicine in the District of Columbia. 

In support of their case against the hospital and the individual 
defendants, plaintiffs will offer evidence to support charges of specific 
negligence on the part of each defendant but will also invoke the doctrine 
of res ipsi loquitur. The defendants deny the applicability of this doc- 
trine to the facts in evidence in this case. Included in the plaintiff's 
evidence of specific acts of negligence with the testimony charging that 
the defendants utilized the anesthetic Pontocaine despite the manu- 
facturer's admonition that this drug carried a counter-indication in 
cases of syphillis. 
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Plaintiff's evidence against the defendant Winthrop-Stearns, In¢., 
will charge this defendant with a failure in its literature accompanying 
the drug or directions for its use to warn users as to a possible allergic 
reaction, the allergy of this plaintiff being claimed to be one ° the 
anesthetic itself. 

All parties stipulate that copies of all hospital records relating to 
plaintiff's treatment may be offered without formal proof. In addition, 
all parties agree to the enumerated stipulations appearing on pages 3 
and 4 of plaintiff's pretrial statement. These stipulations do not, how- 
ever apply to plaintiff's stipulation No. 10 appearing on page 4 and 
plaintiff amends the pretrial statement to define the 10th requested 
stipulation as constituting a claim for loss of earnings to which the 
defendants do not stipulate. | 

Plaintiff Hugh A. Day, Il, agrees to further medical examinations 
by doctors of the defendant's selection, the examinations to be completed 
by Oct. 1. ! 

Parties agree to exchange names of medical witnesses to be 
called in this case, this list to include any expert witnesses together 
with a definition of the nature of their expert testimony. These lists of 
witnesses will be augmented by the addition of any additional witnesses 
at least five days before actual trial. The list of witnesses will be 
exchanged within three weeks of the pretrial order. 


Dated May 22, 1957 /s/ Edward A. Tamm 
Pretrial Justice. 


Plaintiffs' Exhibit No. 2 
For the Medical Profession SX-73B 
SPINAL ANESTHESIA 
CONTRAINDIC ATIONS 

Disease of the cerebrospinal system, as meningitis, spinal fluid 

block, cranial or spinal hemorrhage, tumors, syphilis. 

Suppuration at the site of puncture. 

Shock. This should be treated before the administration of any 

anesthetic. However, in emergency surgery spinal anesthesia is 

often considered the method of choice. 

Profound anemia, cachexia and moribund cases. 

Sepsis with positive blood cultures. 

High blood pressure. Spinal anesthesia is well tolerated if partie- 

ular care is taken to prevent a sudden or appreciable fall in blood 

pressure. 

Low blood pressure. Although formerly considered a positive 


contraindication, the use of Neo-Synephrine® (phenylephrine) or 


ephedrine and methods of controlling the diffusion of the anesthetic 
remove the principal objection to spinal anesthesia in such cases. 
Highly nervous and sensitive individuals. Preoperative adminis- 
tration of Demerol® (meperidine), morphine or other sedative, 
such as Phanodorn®(cyclobarbital), or Luminal” (phenobarbital) 
tends to overcome this difficulty. 

Visceral perforation, bowel strangulation, acute peritonitis. Some 
operators object to contraction of the gastro-intestinal muscula- 
ture; others, however, consider the associated arrest of peristalsis 
an advantage. 

Cardiac decompensation, massive pleural effusion and cases in 
which markedly increased intra-abdominal pressure exists (full 
term pregnancy, massive ascites, large tumor). High spinal 
anesthesia should not be used in these conditions unless the 
Trendelenburg position can be omitted or the intra-abdominal 
pressure released slowly. 
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11. Advanced age. 
COMPLICATIONS AND SIDE EFFECTS 

In isolated instances one or several of the following complications 
or side effects may be observed during or after spinal anesthesia. 

1. Vasomotor paralysis (due to blocking of the vasomotor fibers 
by the anesthetic). This complication should not be confused with 
symptoms of shock due to the operative procedure. The higher the 
anesthesia, the greater the number of vasoconstrictor fibers blocked 
and, consequently, the greater the fall in blood pressure. Marked fall 
in blood pressure is not encountered as commonly as heretofore due to 
refinements in the technic of injecting the anesthetic agent and to the 
preoperative administration of an appropriate dose of Neo-Synephrine or 
ephedrine. Vomiting, restlessness, pallor, cold sweat, and a weak pulse 
with shallow respiration accompany marked decrease in . Paaoat ‘pressure. 
If these signs occur, from 5 to 10 minims of Suprarenin® (synthetic 
epinephrine) solution (1:1000) should be injected intramuscularly or 
intravenously. Some authors advise that the patient be immediately 
placed in a steep Trendelenburg posture, especially if more than ten 
minutes have elapsed since the spinal injection of the anesthetic. In- 
halation of oxygen and the intravenous infusion of glucose or = solu- 
tion are also recommended. 

2. Respiratory paralysis. This is attributed to the diffusion of the 
anesthetic agent to a high level, producing paralysis of the respiratory 
center and of the motor nerves of respiration. It is obviously due to 


improper technic. To combat the condition, all operative procedure is 


stopped, vasomotor collapse is treated, and artificial = is 


practised. 

3. Meningitis. With the employment of an aseptic technic septic 
meningitis is so infrequent as to be practically non-esixtent. Some 
instances of an aseptic type of meningitis, with fever, neck rigidity and 
cloudy spinal fluid have been reported. Such cases usually run a rapid 
and benign course terminating in complete recovery. However, ina 


few, permanent paralysis, sometimes with a fatal outcome, and sensory 
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disturbances have been observed. This type of meningitis has also been 
observed in rare instances following ordinary diagnostic lumbar punc- 
ture. 

4. Palsies. These are rare and are usually limited to the extra- 
ocular muscles, but more rarely may affect other cranial nerves. 

Some believe that they are due to low grade meningitis or meningismus, 
and can therefore be eliminated by an absolutely aseptic technic. Occur- 
ring during the second week after operation, such palsies clear up 
spontaneously by the third or fourth week. Paralysis affecting the legs 
and anal and vesical sphincters has also been reported. This complica- 
tion is uncommon and the symptoms have been transient and without 
unfavorable after effects in most cases. 

5. Headache. This may be largely obviated by the use of the 
proper needle, by the prevention of spinal fluid leakage, and by placing 
the patient in Trendelenburg position after operation. It is also impor- 
tant to avoid puncture of the veins and trauma of the tissues. 

6. Nausea and vomiting. These may be due to a marked drop in 
blood pressure, psychic impressions during the course of the operation, 
undue intra-abdominal manipulation, or to preoperative medication 
(morphine). 

7. Systemic side effects. The aforesaid side effects are peculiar 
to spinal anesthesia and differ from those which may occur as a result 
of idiosyncrasy when any local anesthetic is applied for surface 
anesthesia or injected into the tissues for infiltration or conduction 


anesthesia (nerve block). This form of idiosyncrasy, which is relatively 


rare, is manifested by the prompt appearance of symptoms, including 
nausea, vomiting, rapid pulse, talkativeness, syncope and convulsions. 
Slow administration and avoidance of accidental intravenous injection 
is always advisable. If increased sensitivity is suspected, a small 
dose may first be given to test tolerance. 

Extreme caution is imperative when any local anesthetic, even in 
relatively small amount, is injected in the traumatized urethra or under 
conditions in which urethral trauma is likely to occur. 


WINTHROP-STEARNS, INC. 
New York 13, N. Y. Windsor, Ont. 
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Plaintiffs' Exhibit No. 6 
MARYLAND STATE DEPARTMENT OF HEALTH : 
BUREAU OF BACTERIOLOGY 
C. A. Perry, Sc. D., Director of Laboratories 


—_— + = 


Hinton Flocculation: Positive 
Eagle-Strauss: Positive whole serum and dilution 
1-2 thru 1-8; negative in dilution 1-16. 


Dr. B. P. Warren, 
Laurel, Maryland 


Patient Day, Hugh Lab No. 44156 


Address Laurel, Md., Age 33 Sex m _ Color white 


Specimen, Taken__6-17- _ Received _6-20- Reported _6-21-50- 
In Prince Georges Co. 
POSITIVE serological reaction for syphilis 


INTERPRETATION : 

A diagnosis of syphilis should not be made on a single positive 
serological reaction alone. If the serological result is not supported 
by the case history and clinical symptoms, one or more additional 
specimens of blood should be submitted and a note made that a check 
examination is desired. If the result of the check test confirms the 
original result, syphilis is indicated with a high degree of probability. 


O.K., W.M.R. 


Plaintiffs’ Exhibit No. 3 


PLAINTIFFS' INTERROGATORIES TO DEFENDANT 
PROVIDENCE HOSPITAL 
[ Filed April 20, 1954] 
x* a * ad 

INTERROGATORY 5: (a) Before Hugh A. Day, Il, was anesthetized 
with the said spinal anesthetic on January 13, 1951, did there come into 
the possession or control of Providence Hospital literature either as 
label on the container of said anesthetic or as separate pamphlet or leaf- 
let or booklet containing the manufacturer's or distributor's printed 


instructions relating to "description", "clinical observations", "technic", 


"induction of "postoperative treatment", "contraindications of pontocaine", 
etc, or any one or more of said topics? 
ate * * 
ANSWERS TO INTERROGATORIES 


[ Filed November 9, 1954] 
* 


Plaintiffs' Exhibit No. 9 
PLAINTIFFS' INTERROGATORIES TO DEFENDANT 
PROVIDENCE HOSPITAL 
[ Filed April 20, 1954] 
* * ae * 

INTERROGATORY 38: (a) Who assigned to the person, who ad- 
ministered the pontocaine spinal anesthetic to Hugh A. Day, II, as afore- 
said, the duty of administering the pontocaine spinal anesthetic to Hugh 
A. Day, Il; and in such assignment was any control retained over the 


acts of such person, and if so, by whom? 
* a * 
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ANSWERS TO INTERROGATORIES 
[ Filed November 9, 1954] 
* * * * : 
38. (a) Dr. Devlin, at the request of Dr. Fulcher, assigned this 
duty to Dr. Dani. Only administrative control over Dr. Dani was 


retained by defendant and its agents. 
* * 


Plaintiffs’ Exhibit No. 10 


EXCERPT OF BUREAU OF EMPLOYEES' COMPENSATION 
PROCEEDINGS OF 28 AUGUST, 1951 


In the matter of Hugh A. Day, III, Claimant v. Mrs. A. M. 

Truitt T/A UNO Excavating Co., Employer; London & Lanea- 

shire Indemnity Company, Carrier. 
EXAMINATION OF DR. O. H. FULCHER BY MR. McINERNEY 

* * ad cd | 

Q. Was there anything, at any time, that you saw which would 
indicate that Dr. Dani was having trouble in administering the anesthesia ? 
A. AsI recall, when I walked in, he did not have the patient ready. The 
time was a little bit delayed, and I expect that that was when I probably 


volunteered to place the needle in position. 
* * 


Plaintiffs' Exhibit No. 11 


(Ibid.) | 

Q. Was he having difficulty on this occasion? A. I think he was. 

Q. You say that you think he was. What indicated that you had a 

right to think that he was having difficulty? A. Because of the delayed 


time in getting the patient ready for operation. 
* * * 





Plaintiffs' Exhibit No. 13 
EXCERPTS OF DEPOSITION OF DR. O. HUGH 


FULCHER TAKEN IN CIVIL ACTION No. 115-54 
September 25, 1957. 


EXAMINATION BY MR. McCARTHY: 
* od * * 

Q. Based upon the examination in your office, you determined -- 
A. And serology. And the subsequent serology. 

Q. -- you reached a determination that if he had had syphilis in- 
volving the cerebrospinal system, it had been cured? 

MR. WELCH: That is not what the doctor said. 

THE WITNESS: No, sir. I didn't say that. I reached the conclu- 
sion, first, he never had syphilis, but, if he had ever had it anywhere in 
the blood or anywhere else, he had been so completely cured of it that it 
could be ignored. 

* * x 5 

Q. Yes. But you also said that in your opinion he had never had it, 
didn't you, Doctor? A. That was my first opinion, that he never had it, 
but I wouldn't positively say, because he says he did have it. But I can 
find no evidence and no one has ever diagnosed it. 

aE ok ss ae 

Q. And let me ask you, did you, after you learned of the fact that 
Mr. Day had had syphilis back in 1946, learn that he had been treated at 
Gallinger? A. I did not. 

Q. You did not learn that? A. No. 

Q. You did not inquire of him? A. No, sir. 

Q. What was the first knowledge you had of the fact that Hugh Day 
had had syphilis? A. In my office. 

Q. Who told you? A. He did. 

Q. He did? A. Yes. But I didn't inquire into where he was 
treated. I just found out he had been adequately treated. 


Q. Based upon your own examination and the serology, the blood 
test -- A. Yes, sir. 
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Q. -- that was taken -- when was that taken? A. Upon his ad- 
mission to the hospital. 
Q. What was the result; do you know? A. Yes, sir. The serology 
was negative. There showed no evidence of the presence of syphilis. 


Plaintiffs’ Exhibit No. 14 
EXCERPTS OF DEPOSITION OF DR. ARMANDO | 
ASAM DANI, TAKEN IN CIVIL ACTION No. 115-54) 
November 6, 1957. | 


EXAMINATION BY MR. McCARTHY: 
aK aE * od 

Q. Do you recall any contra-indications to the use of a spinal 
anesthetic ? i 

MISS NEILL: I object to that. The witness has already said that 
he doesn't feel qualified to give any expert testimony in this case on this 
subject. 

Q. All right. Now you can answer, Doctor, if you know. A. AsI 
told you, I don't recall exactly, but as far as -- in one instance, for 
instance, I believe if a patient has a very low blood pressure or some 
sort of heart trouble -- ! 

Q. You don't give a spinal anesthetic? A. That's right. As far as 
I can remember. I'm not so sure right now, but I think so. : 

Q. Any others? A. Oh, there are a few more, but I don't recall -- 
I think there are definitely some more contra-indications, but I don't 
recall them. ! 

Q. Did you ever know that certain diseases other than heart trouble 
and low blood pressure -- A. I said I don't remember. | 

Q. -- are contra-indications to -- A. I don't remember, I told 


you, except the one with the heart trouble, very bad heart trouble. 
* * * * 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


1 : Washington, D. C., 
; February 24, 1958. 


The above-entitled causes came on for trial before the HONORABLE 
JAMES W. MORRIS, United States District Judge, and a jury, at 10:10 
o'clock a.m. 
* ak ak * 
17 HUGH A. DAY, Il, SWORN 
DIRECT EXAMINATION 
BY MR. McCARTHY: 


* * * * 
18 Q. Now, Mr. Day, are you married? A. Yes, Iam. 
* * * * 


Q@. Have you any family? A. I have four children. 

Q. Would you tell us the names and when they were born. A. My 
oldest boy is Hugh Alexander Day, IV, named after me. He was born in 
1941. And I have a boy and girl, Ronald Edward Day, and Arlie Madelyn 
Day, born in 1952. They were twins. 

Q. 1952? A. I mean 1942. Iam sorry. It has been quite a while 
back. Then I have a boy fourteen years old, born in 1954, Kenneth Irvin 
Day. 

THE COURT: '54? 

THE WITNESS: "44. Iam sorry, your Honor. 

BY MR. McCARTHY: 

Q. Now, Mr. Day, directing your attention to June of 1950, by 
whom were youemployed? A. June 6, 1950, I was employed by Uno 
Excavating Company. 

19 Q. Is that a corporation? A. That is a corporation; my mother 
owns it. 
ak * * a 

Q. How long prior to June 6, 1950, had you been employed by Uno 

Excavating? A. Icame to work for Uno Excavating Company in the 


early months of 1949. 
* * * ! 
Q. Now again referring to June 6, 1950, did you work that day? 
A. Yes, I did. 
Q. Did you sustain an injury that day? A. Yes. , 
20 Q. Would you describe for the benefit of his Honor, the ladies 
and gentlemen of the jury, what your duties were for Uno Excavating on 
June 6, 1950. A. On June 6, 1950, I had become superintendent for Uno 
Excavating Company and we had put a washer to wash gravel for concrete 
up on the premises and I was operating the washer. Is that what you 
wish? . : 
Q. Yes. What is a washer? A. A washer is -- well, there is 
any number of types, but the main thing is a washer takes and separates 
your stone from your sand and separates them into different aggregate 
sizes. And that is used to make concrete for all construction work. 
Q. Mr. Day, how big is the washer that you worked on on June 6, 
1950, just roughly? A. The dimensions of the washer that I was working 
on, between 50 and 60-foot high in the air; a tubular drum that was 24- 
foot long and it was 4-foot in diameter and it run on 2-foot diameter 
truncheons or wheels and was operated by 25-horsepower electric three- 
phase motor. 2 


Q. What was your salary? A. My salary at the time I was injured 


was $75 a week straight time base pay, plus five cents for every ton of 
gravel that was to come over the washer, plus a home, car, and gasoline. 
21 Q. Mr. Day, would you describe for us the injury which you sus- 
tained on June 6, 1950. A. On June 6, 1950, in the afternoon, a sand 
chute that separates the sand from the gravel, carries the sand over to 
a sand slump, started filling up and water started overflowing the chute 
and we had to straighten the chute up to keep from swamping the whole 
scale area. I had two men up on the top of the washer and I told them 
to go get a piece of pipe and a chain and we would pull the chute up right 
so it would stop overflowing. About that time these truncheons started 
scaling and, carrying this tremendous load of metal on top of them, it 
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would take but a short time for them to burn up the battery. I told them 
to get that and I would go down and get the pipe. I went down and picked 
up the piece of pipe which was on a small knoll and my left foot slipped 
and when it did a nail was imbedded on a piece of wood in the ground, 
covered over with muddy water, and I rammed the nail through my left 
foot. I had this piece of pipe two-thirds of the way up and when I rammed 
the nail I flinched because I couldn't let go of the pipe without having it 
drop on top of me. I rammed the nail through my foot and was taken to 
the doctor. 

Q. Would you tell us where you were taken to the doctor? A. I 


was taken to Warrens Hospital, Laurel. 
Q. Where is that located? A. Laurel,Maryland. 
* * * * 
Q. Who treated you there? A. To the best of my knowledge, I 
think it was John Warren. 
Q. And what treatment was given to you, Mr. Day? A. They gave 
me a penicillin tetanus shot in the wound itself. Not in the arm but in 


the wound, and they inserted a rubber drain so that, if it was any poison 
or anything, would drain out. 

Q. Were you able to walk on that foot? A. Not for a few days, no. 

Q. Were you aware of the back injury? A. At that time my back 
hurt but not enough that I would notice anything about it, because I wasn't 
moving too much on account of the foot. 

Q. Suppose you tell me what the subsequent course of your medical 
treatment or your recovery was. A. Well, it was a few days after that 
that I had a serum reaction. And Iwas taken to Doctor Warren's hospital, 
was put in for two days, and they treated me for my serum condition and 
then discharged me. 

Q. Now, were you able to return to work? A. I tried to go to 
work after I was discharged, about a week after I was discharged from 

23 the hospital. I couldn't do too much because my back would start 
aching. I would go to the doctor and he would give me diathermy treat- 
ments and massages. 
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Q. Was this to your back? A. This was to my back, yes, sir. 

Q. Did there come atime when Doctor Warren referred you to 
someone in town because of your back condition? A. Yes. , 

Q. And to whom were you referred? A. Doctor O'Donnell. 

Q. Did you go to Doctor O'Donnell? A. Yes,Idid. 

Q. How many times did you see Doctor O'Donnell as best you can 
recall? A. To the best I can recall, it was twice; once or twice. Now, 
I can't pinpoint it down. I know I had X-rays and then I think it was 
twice that I did see him. But I couldn't swear to that. : 

Q. Did there come a time when you saw Doctor Fulcher? A. Yes, 
I did. I 

Q. Will you tell us when that was. A. I saw Doctor Fulcher for 
the first time in December. : 

Q. And will you tell us what took place at the time of your initial 
visit to Doctor Fulcher. A. Doctor O'Donnell called Doctor Fulcher and 
made the appointment for me and I went to Doctor Fulcher's office on 

Connecticut Avenue. And he examined me and tested my reflexes, 
took my medical history, and suggested that I have an operation. 

Q. Mr. Day, Doctor Fulcher asked you questions; did " ask you 
questions pointing to your medical history? A. Yes, he did. 3 

Q. Did he ask you of the events or the accident that led: he to your 
being in his office? A. Yes, he did. 

Q. Did you tell him generally what you told us here today? A. I 
told him everything that I told you here today. I told him that I had a 
case history of a plus-minus and he said that didn't make any difference. 

Q. Wait a minute. We will get to that, Mr. Day. Have you ever 
had syphilis? A. Well, he asked me if I had quite a few childhood 
diseases. I told him all of them. No, he didn't ask me if I had syphilis. 

Q. Did you tell him? A. Itold him Ihad syphilis, 

Q. When, Mr. Day, did you first become aware of the fact you 
had syphilis? A. When I was taken down on -- I don't know the exact 
street -- it's down on Eleventh Street for a pre-induction examination. 

I was living on Rock Creek Church Road. : 
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25 Q. Can you locate that at least by year for us, what year it was? 
A. It was either '42 or '43. 

Q. And what was done? Let me ask this: How did they discover 
that fact that you had syphilis? A. In the pre-induction examination 
they take blood from your arm and through that they found and they sent 
me a notification. 

Q. Had you ever had a rash on any part of your body before that ? 
A. To my knowledge, no. 

Q. Were you given any treatment for this condition in '43? 

A. Yes. After the Army Induction Center sent me the notice I received 
a notice from the Polk Clinic and I went to the Polk Clinic. They also 
took a blood test and I was dubious of having it at that time. 
* * aK * 
at Q. Based upon your pre-induction physical examination did you 
undergo a course of medical treatment? 
THE COURT: That is all right. 
THE WITNESS: Yes, I did. 
BY MR. McCARTHY: 

Q. Did that treatment involve injections of any type? <A. Yes, it 
did. 

Q. Do you know the medicines or drugs that were given you by 
injection? A. Yes, I do. 

Q. Would you name them. A. Bismuth, Chloroazodin, and arsenic. 

Q. Now, then, Mr. Day, did you go in the Armed Services? A. No, 
I did not. 

Q. Why were you disqualified? A. Because of scar tissue on the 
left lower lobe of my lung. 

Q. Mr. Day, did there come a time when you again received 
medical treatment? A. Yes. 

Q. And what physical condition prompted you to seek this medical 
treatment? A. I received -- I had a rash on my right arm and elbow. 


28 I went to a Doctor Teichmann, a dermatologist, and he sent me to 
Gallinger Hospital. 
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Q. And were you confined at Gallinger? A. Yes, I was. : 
Q. Did you undertake a course of treatments at Gallinger ? 
A. Yes, I did. 
. Q. Do you know what medicines were used in giving you those 
treatments? A. The majority, yes. 2 

Q. Well, was penicillin used? A. Yes, it was; every four hours. 

Q. Could you tell us what year it was that you were in Golinger 
Hospital? A. 1945. 

Q. Now, when you visited Doctor Fulcher for the first time and 
when you were giving him your medical history, did you mention that 
in 1954 you had been treated with arsenic and bismuth? A. ” my 
knowledge, I can't remember. | 

Q. Did you tell him of your confinement in Gallinger Hospital in 
1946? A. Yes. 

Q. And did you tell him what you were treated for at Gallinger 
Hospital in 1946? A. Yes. 

Q. Now, suppose you tell us, when did you next see Doctor 
Fulcher? A. To the best of my knowledge I saw Doctor Fulcher in the 


latter part of December to tell him that we would have the operation and 


his secretary called up Providence Hospital and made arrangements for 
me to go in the first week in January, right after -- I think it was either 
the 2nd or 3rd of January. , 

Q. Did you go in at that time? A. No. I called Doctor ‘Fulcher 
up on the last day of December and told him I had a very bad cold and 
he said to let the cold subside before I went in for an operation. 

Q. Now, what day did you actually go in, Mr. Day, to have the 
surgery performed? A. January 12. 

Q. And at the time you went into the hospital was a history taken 
from you? A. Yes, there was. 

Q. Do you know the name of the person who took it? A. That I 
do not know. ! 

Q. Let me ask you this: Where was it taken? A. It was taken 
on the first floor to the left of the stairway, in the office, admitting 
office. 
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Q. At Providence Hospital? A. At Providence Hospital. 
* * * * 

Q. What'did you tell the hospital as far as your prior medical 
history is concerned? A. I told the hospital of the childhood diseases, 
measles, chickenpox, that I had pneumonia three times, and that I had 
treatments for syphilis. 

Q. Now, do you recall a myelogram being performed on you on 
January 12? A. Yes, Ido. 

Q. Did you have any discussion with Doctor Fulcher subsequent 
to the myelogram but the same day as the myelogram? A. No. 

Q. When did you next see Doctor Fulcher? A. I saw Doctor 
Fulcher that afternoon. 

Q. The afternoon of the 12th? A. Of the 12th; after being ad- 
mitted to the hospital. 

Q. That was the first day you were in the hospital? A. That is 
correct. 

Q. You had not stayed overnight, a night at all, up to that point? 
A. No, sir. 

Q. Now, directing your attention to January 13, would you tell us 
whether or not that was the day you were operated on? A. Yes, sir, 
that was the day. 

Q. Will you tell his Honor, the ladies and the gentlemen of the 

34 jury what preparations were made for your operation and stop at 


the point, let us say, when you arrive at the operating room. A. Do you 


want me from the day I entered or from the 13th? 

Q. From the morning of the 13th, the day of the surgery. A. They 

wouldn't let me have any water after 12:30 on the 13th. At between 6:30 
and 7:00 they were just coming around to wake the patients, they came 
in and gave me a hypodermic in my arm. Having no way to tell time -- 
I would judge ‘about thirty-five, forty minutes, may have been longer, I 
don't know; I mean I was still a little bit sleepy from just being awoke 
up -- they came down with the table to take me to the operating room. 
And the hospital was very crowded and they couldn't get, I don't know, 
conveyance, up to the bed to pull me over onto the conveyance. 
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Q. Let me ask you this: What type of a room were you in at this - 
time? A. There was seven patients. I was in a ward, I guess you 
would call it. There was seven patients in the room. : 

Q. That includes you? A. No; that was other than me. 

Q. Now, you were mentioning they brought this table ~ A. That 
is right. ! 

Q. To take you downstairs or upstairs. A. That is scant 

35 Q. And who brought that, do you know? A. There was two nurses 
and an orderly, Ithink. There were three people who came in with it. 

Q. Were you able to get on the table? A. They were not able to 
bring the conveyance up close enough to the bed to slide me on and I got 
out of the bed and said, 'Wait a minute." I got out of bed and climbed up 
on the table or conveyance and this one nurse said I wasn't supposed to 
be able to do that after having a hypodermic that morning; I was sup- 
posed to be dizzy. 

Q. Then did they take you to the operating room? A. Yes, they 
did. They wheeled me out into the corridor and took me up in the 
elevator. They left me in the corridor. There seemed, as much as I 
could see of it, there was four or five operating rooms radiating out in 
a clock fashion off of the main corridor, and they left me in the corridor, 
gave me another shot, and I was there for about ten or fifteen minutes 
before I went into the operating room. 

Q. You recall being taken into the operating room? A. Yes, Ido. 

Q. When you got into the operating room did you see Doctor 
Fulcher, or was he there? A. Doctor Fulcher was there, yes, sir. 

Q. Did you see a gentleman who you now know to be Doctor Dani? 

A. Yes, I did. | 

Q. Could you tell us, Mr. Day, who else was there? A, There 
were two Sisters there and two other -- I guess they were nurses; I 
don't know. But one was dressed in a blue outfit. The rest were in 
white. | 

Q. Mr. Day, did you have any conversation with Doctor Fulcher 


prior to the beginning of the whole procedure there in the operating 
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room? <A. Before I was brought into the operating room? 

Q. No. After you were brought in but before anything was done 
to you. A. Yes, there was. 

Q. Would you recount that conversation as best you can recall it. 
A. They took me off the conveyance, slid me off the conveyance onto 
the operating table, and they asked me if I could sit up. And I said I 
could. And they brought a stool for my feet and sat that the middle of 
the table and I put my feet on the stool and they asked me to bend over 
and put my elbows on my knees. And I said, "What is this for?" And 
they said, ''That is to give you a spinal." 

And I sat up and looked at Doctor Fulcher and said: "Doctor 
Fulcher, I don't wish to have a spinal. I thought you were going to use 
sodium pentothal, because I have taken that before."" Doctor Fulcher 

said: "Mr. Day, it's the usual procedure to use a spinal." 

I said: "Well, I don't like it but you are the doctor, so I will do 


what you say." 
* x * 


Q. Mr. Day, do you know who administered the spinal anesthetic 
to you? A. Now? Ido. 

Q. Yes. A. Doctor Dani. 

Q. Did you see him in the operating room that morning? A. I 


saw Doctor Dani in the operating room that morning. I did not see his 
hair. He was dressed in white, with a very dark complexion, and he 
spoke broken English. 

Q. Now, then, would you tell us what occurred when he administered 

the anesthetic to you. A. After having me put my elbows on my 
knees, after talking with Doctor Fulcher, Doctor Dani put a needle of 
novocain, I would imagine, but some type of a pain-killer in my back to 
stop me from feeling the needle. Then he started inserting the needle 
the best way that I can tell, because I could feel something hit my back 
bone and then it would wiggle, and would cause a compression in my 
back. I felt this three times. And then Doctor Fulcher came around 
from in front of me. He was over washing, I heard water running. I 
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don't know if he was washing. But he came around and said, "Doctor 
Dani, do you want me to insert the needle?" And Doctor Dani says, 
"No, Doctor, I will get it in a minute." And Doctor Fulcher said: 
"Well, get lower to the site of the incision."" And Doctor Dani said, "Yes, 
sir." And he proceeded to try again, to insert the needle. When he 
would try to insert the needle and hit this bone he would wiggle the 
needle around and when he would wiggle the needle, it would cause my 
arms to jump and my legs to jump because of the terrific pain in the 
back of my head. 

Q. Did you make any outcry at all during this procedure? A. No; 
I might have groaned. I didn't cry out. 

Q. Did anyone say anything to you? A. Yes: one of the Sisters 
said, "Mr. Day, don't be nervous. It won't be but a minute." I said: 

"I am not nervous. This joker is hitting nerves of my back." 

Doctor Dani continued to try to put the needle in and he would take 
his elbow and push my head down. Said in broken English: "Bend over 
more, bend over more." Finally I felt a snapping in my back and the 
tension in the back of my head was lessened and I knew that ne needle 
was inserted. 

Q. How many thrusts had you felt, until you felt that snapping 


through? A. I had counted nineteen times of either hitting the bone or 


trying to get in, wiggling. 
Q. Then what occurred? A. Then they put me on my stomach 


and put a plate underneath of my stomach and draped me for surgery. 

Q. And you were conscious? That is, you had your mental 
faculties all during the operation? A. I would say I had most of them, 
yes. I couldn't feel from my waist down. I didn't see Doctor Paul 
O'Donnell in the operating room and I kept looking for him, because he 
was supposed to do the bone fusion, and he never did show up but I kept 
looking and Doctor, now as I understand was Dani, the same one who 
gave me the spinal, said: "He will be here in a minute." And finally, 
when Doctor Woodson, who was Doctor Paul O'Donnell's assistant, came 
in, he said: “Here is Doctor Woodson." That was about, I would say, 
thirty or forty minutes after the operation had started. ; 





40 

Q. Do you recall going back to your room? A. Vaguely. 

40 Q. What is your first recollection after you woke up following the 
surgery? A. My first recollection after I woke up following the surgery 
was that my legs felt like ten-ton weights. Heavy. I couldn't move. 

Q. Could you move them at all? A. Icouldn't move them. I 
couldn't move my toes. I couldn't move anything. They were dead. 

They were just heavy. They felt awful, awful heavy. 

Q. Did you see Doctor Fulcher later on that same day, that is, 
January 13? A. I don't recall seeing Doctor Fulcher until the next 
morning early. 

Q. January 14? A. January 14th. 

Q. What was your condition on the morning of January 14th when 
Doctor Fulcher came to see you? A. I was practically the same as the 
night before. Ihad no feeling. Everything was still numb and dead, heavy. 

Q. What treatment was given to you? A. They were giving me a 
hypodermic in the arm every -- well, periodically. I don't know how long 
it was. I mean time was at that time insignificant because I was worried 
about not being able to move my legs the next morning. I was receiving 

41 hypodermics and one of the interns had to come in and catheterized 
me for my urine. 

Q. What is the process generally of catheterizing you? A. They 
have a tube that they insert in the penis, down into the bladder, and drain 
your urine. 

Q. Were you able to have a normal bowel movement on the 14th 
day of January? A. No, sir. 

Q. How did you accomplish that? A. I didn't accomplish that for 
four or five days and then Doctor Fulcher gave me an enema. 

Q. Did he give you an enema himself? A. Doctor Fulcher, him- 
self, gave me an enema. 

Q. Suppose, Mr. Day, you describe your course in the hospital; 
that is, did there come a time when you were able to move? A. Yes. 

Q. Do you recall how long that was after you had been operated on? 
A. It was -- I don't recall exactly. It was approximately at the time they 
moved me into the semi-private room. 
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Q. Did you request to be moved into a semi-private room? 


A. I complained because they had an elderly man who was brought into 
the bed next to me. I could reach out and touch him. The beds were 
that close. They were crowded. It was a very bad time of the year. 

42 And he was dying from uremic poisoning. And he was in pain and 
moaning and he was really pathetic to hear. And I complained to Doctor 
Fulcher and he had me moved. He said, "We can't have that, in your 
condition." ! 

Q. Let me ask you this: When, as best you can recall, were you 
able to get out of bed? A. I would judge it was about the ninth or tenth 
day that I was able to get out of bed. : 

Q. Were you able to walk when you got out of bed? A. ‘No. 

Q. What did you do? How were you able to get around? A. At 
first I was in a wheel-chair. And then they had the different contraptions 
that you can pull yourself up in and pull your arms on and roll yourself 
around holding on by your arms and so forth. I don't know what the 
name of them are but they are like a monkey bar. You can put your arms 
on and use your feet and hold on by your arms to keep yourself from fall- 
ing. | : 
Q. When were you discharged from Providence, Mr. Day? A. To 

my knowledge, it was on February 23rd about 1:30 or 2:00 o ‘clock in the 
afternoon. i 

Q. During the course of that hospitalization, after the surgery, 
did they continue to have to catheterize you in aid of urination ? A. After 
the second or third time that they catheterized me they inserted a 

43 catheter with a bulk-like affair in the back end of it, which they 
inflated so it would stay permanently in my bladder. Couldn't be pulled 
out without the air let out. And they put a little cut-off valve on the 
front of it and that was the way I urinated up until appcaniestaly the day 
I left the hospital. 

Q. And what about control of your bowels during the period of 
your hospitalization? A. Well, I was a very poor patient according to 
the nurse's aides, because they used to have to use pads and change the 
pad sometimes as high as 20 or 25 times in a day. 
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Q. Mr. Day, what was your physical condition on the day of dis- 
charge? A. Physical condition -- you mean outside of what my surgery 
was? 

Q. Yes. Could you walk? A. I could walk with a very noticeable 
limp. I was very weak. I had to use a cane and I couldn't go very fast. 

Q. Did you go home then, up to your house? A. My wife came 
and picked me up and I went home to my house. We had to stop twice on 
the way home so that I could change my clothing. I had bowel movements 
on the way home. 

Q. Did there ever come a time up to the present time when you 
have regained natural control of your bowels? A. No, sir. In fact, I 
had trouble Saturday. 

44 Q. Has there ever come atime up to the present time when you 
have natural control over your function of urination? A. I have mechan- 
ical control and when I say mechanical control, I mean that I can, under 
Doctor Fulcher's tutelage, I taught myself to void every two hours. That 
way my bladder was not full enough to cause drippage. But if I should 
laugh or anything like that, or do any heavy sudden lifting, I would have 
leakage. After two and a half hours I have considerable leakage, even to 
this day. 

Q. What of your bowels? How do you regulate them? A. That I 
also went by Doctor Fulcher's directions. He said you can go three or 
four days without a bowel movement, which I find is true. And then I 
use a laxative and when I take a laxative it takes between twelve and 
eighteen hours for it to work. I don't have any notice when it is going to 
work. And, as my wife said, my stomach starts rumbling and I better 
get to the bathroom in a hurry. And then that is where I have to stay, 
very close to it. 

Q. And that condition exists today? A. That condition exists today. 

Q. Did you remain under Doctor Fulcher's care after you left 
Providence Hospital? A. Oh, Yes. 

Q. Suppose you briefly tell us what was done for you subsequent 
to your discharge from the hospital. A. Doctor Fulcher saw me; he 
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45 .. was very anxious about my condition. He treated me with every- 
thing that he could think of that would possibly help. He asked quite a 
few other doctors to examine me and had them examine me. And he 
talked my case over with other doctors to try to find out if there was 
anything that could be done. He gave me perihemin, a new drug that was 
on the market that was supposed to rejuvenate the nerves, which seemed 
to do good for -- well, for a while it seemed like it was going to do 
wonders and then all of a sudden it decreased the dead area and then it 
stopped and that was it. It didn't do any more help after that. I took that 
for approximately a year and a half. He had me take swirl baths. He 
told me to get out and walk; not to baby myself; to go hunting or fishing; 
to get my mind off myself because if I didn't I would have a nervous 
breakdown. I mean in my condition I was irritable -- Iam - irritable 
and I guess I always will be. 

Q. What, Mr. Day, is the area, as you know it, that is without 
feeling? A. The part of my body that is without feeling is the part that 
you would sit on a saddle, when you sit on the saddle, it takes the 
saddle. It goes from over top of the penis, covers complete area of the 
scrotum, through underneath the crotch, down the back part of my leg on 
the big muscle to -- oh, I would say an inch, maybe two inches above the 
back of my knee joint, and comes up and comes around and back of the 

46 coccyx bone around. Both sides are almost the same. I also have 
deadened area on my left foot. I can feel but instead of it being a 
distinct feeling, it feels like a great deal of area being involved instead 
of just one point. , 

Q. Mr. Day, have you been able to have relations with Mrs. Day’ 
since this occurrence? That is, this operation. A. No. I have tried. 

Q. Have you ever been able to accomplish your rights . a 
married man? A. No. : 

Q. Now, Mr. Day, when did you return to work? A. Well, when 
you say "return to work," I tried to return to work twice before I be- 
came self-employed through the help of my mother. I tried to help her 
in 1953 to sell gravel over the telephone. I knew quite a few of the con- 
tractors but when you talk to a person over the telephone, why they can 
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promise you the moon but if you don't see them in person and get their 
signature, why your competitor is able to get there, why you lose the 
business. I tried to go out and talk to a few of these contractors. I had 
one contractor from down in Burnt Mills. I brought him up to the gravel 
pit, showed him the gravel, showed him it would pass all inspections, 
and in going back he said "I must have run over something." I said, 
"Yes, I guess you did." When I got out, I had had a bowel movement and 
I never heard from the man again. The gravel had passed. I was almost 

assured of the contract until I had the bowel movement and I lost it. 
all. So, Iwas hurting my mother more than I was helping. So I never did 
earn anything. I was trying to sell on a commission basis at five cents a 
ton. 

The next time I tried to work was in 1955, '54. I tried to work. 
And I was unable to because I would be in the house maybe two or three 
days out of the week. She even went so far as to have a toilet put in the 
downstairs of the house so that I could answer the phone and all and I 
still couldn't leave the toilet sometimes to get to the phone. 

In 1956 we hit upon the plan that if I got a truck I could drive a 
truck and what monies, proceeds I could earn from that would help 
alleviate the expenses at the house. And that is what I have been doing 
for the last two years, is driving a truck when I am able. 

Q. Well, you drive five days a week? A. Oh, no. Sometimes I 
don't drive at all during the week. Sometimes I can drive two or three 
days. A truck is a very bouncy thing. It is not as smooth operating a 
vehicle. And in the bounciness and so forth, why, I sometimes pass 
stools, little round stools, and then I would have to stop and change 
clothing. I sometimes have -- or forget to go to the bathroom to void, 
evacuate myself, and I have wet clothing. But these things are in my 
truck. It is leather and it doesn't bother anybody but me and I don't get 
out of the truck except to pull the handle on the side of the truck to dump 

the gravel; have my ticket signed, the man comes up and signs my 
ticket. So I mean what happens to me in my truck is, I feel, nobody's 
concern but my own. I am not being dirty around somebody else. 
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Q. You have any idea of what you made in the year 1956 from 
this activity with your truck? A. Ihad -- I think that my income tax 
would show that I earned eleven hundred and some dollars. _ 

Q. Is that the taxable income after expenses? A. That was my 
taxable income after expenses. : 

Q. Prior to this surgery did you ever have any area of your body 
in which you had no sensation, no sense of feeling? A. No, sir. 

Q. Prior to this operation did your bowels -- that is, were you 
aware of the necessities of your bowels? A. Yes, sir. . 

Q. And how about your bladder? Were you in control of demas 
bladder prior to January 13, 1951? A. Definitely. 

cs * * 
Q. Mr. Day, how old are you? A. Forty-one. 
CROSS-EXAMINATION 


BY MR. WELCH: 
* * * * 


Q. Well, then, will you tell the Court and jury now precisely what 


you told Doctor Fulcher about your medical history. A. Yes, sir. 
Doctor Fulcher -- I went to Doctor Fulcher's office, Doctor Fulcher had 
a tablet. He questioned me. He examined me. And he asked me what 
type of childhood diseases I had. I explained what childhood diseases I 
could recall that Ihad. I told him that I had had pneumonia. Induction -- 
I don't recall that he asked me anything about being rejected for the 
Army or not. I don't think the Army even entered into it. I did tell him 
I had scar tissue on the lower left lobe of my lung due to pneumonia. I 
told him that I had a case history of syphilis. And I think that is about 
all the medical history except for my back and what Doctor Warren and 
Doctor Paul O'Donnell and the X-ray -- they had told him. | 

Q. As I understood it, you told him what you call case history, 
that when you were examined for Army service, it was discovered that 
you had a syphilitic infection; is that correct? A. That is correct. 

Q. That is all you knew about it, yourself, isn't it? A.: Nad do 
you mean that is all I knew about it? 
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Q. Did you know what type of syphilis it was? A. Yes. Plus 
four. Wassermann test. 

Q. Plus four is the quantity of measurement, isn't it? A. That I 
don't know. I am not a medical expert. All I know, they said it was a 
plus four. 

Q. Had you had any medical classification as to the type of 
syphilis? A. The only thing -- 

Q. Can't you tell me yes or no? A. Well, I don't know what you 
are speaking of as "'classification."" I didn't know they had classification 
unless it is a first, second, third or fourth degree, or something like that. 

Q. Well, had you been given any medical classification as to the 
type of your syphilis? A. By the Army? 

Q. By anybody. Up to that time. A. When I went to see Doctor 
Fulcher ? 

Q. That is right, sir. A. Yes; class 2. 

Q. What? A. Class 2. Second degree, in other words, is what 
they call it. 

Q. Where was that diagnosis? A. Gallinger Hospital. It is now 
called D. C. General. 

Q. Inwhat year? A. In 1945 or '46. I think it is '45. 

Q. When did you learn about this lung lesion? A. The lung lesion 
I learned about it about a year prior to induction. I was under the D. C. 
Public Health and having X-rays for that. 

Q. And you did tell Doctor Fulcher about that lung lesion? A. I 
told him that I had lung spot on my lung, yes. 

* * * K 

Q. And did you express a desire to have sodium pentothal for 
your operation? A. Not until we were in the operating room, no. 

Q. You have testified to the jury that in the operating room you 
said to Doctor Fulcher "I thought I was going to get sodium pentothal"; 
is that right? A. That is right. 


Q. Why did you think you were going to get sodium pentothal if it 
hadn't been decided on previously? A. Well, I had had sodium pentothal 
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and it hadn't bothered me and why I thought it, I don't know. i was just 
something that was in my ‘mind. 


* * * * 


Q. Didn't Doctor Fulcher tell you in his office that in view of the 
history of the lung lesion, he couldn't advise sodium pentothal because 
with sodium pentothal they would have to give you some i at of inhalation 
anesthesia? A. No, sir. That is absolutely false. 


* a * * ; 
59 Q. Is that the time that you were at the Warren Hospital ? A. Yes, 
sir. , 
* me * a 


Q. You did get tetanus antitoxin? A. I got tetanus antitoxin. 
* * * * 

Q. After you left the hospital in the summer up to the time you 
went to Providence Hospital in January of '51, you had not had any 
narcotics, had you? A. Now, I don't know what I would classify a 
narcotic. I had empirin codein a couple of times because of my back 
pain. I had -- I can't tell you what kind, I think it was codein, He put 

60 codein in the big muscles of my back because it was unbearable 
for the disc injury that I had had and that was aching me terrifically. 
And he used a large syringe and I think it was novocain. I don't know. 

I can't recall. I didn't ask questions because I wanted some relief. But 
outside of empirin codein on one or maybe two occasions, and this novo- 
cain for the pain in my back, I had no other narcotics that I can recall. 

Q. Who gave you novocain for the pain in your back? A. Doctors -- 


at the Warrens Hospital. I don't recall which one. 


* * * * 


62 Q. When you arrived in the operating room, did I understand you 
to say Doctor Fulcher was there at that time? A. Yes, sir. | 
Q. Do you know when he scrubbed up to get ready in a sterile 
way for the operation? A. When exactly? No. I know he was there. 
I know that there was water running and I know that he was dressing at 
the time that I was brought in, put on the table, before they had me bend 


over. 
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63 Q. And at that time who else was in the operating room? A. At 
that time I saw the two Sisters, a lady that was dressed in blue and white 
stripe -- I called it blue. And a lady in white. And there was a doctor 
that Ican recall. Doctor Dani was there now; that I know now. I didn't 
know his name at that time. 

Q. You could describe him, couldn't you? A. Who -- Doctor 
Dani? The only thing I could describe Doctor Dani as is that he is dark 
complected. He speaks with a broken accent. As far as being able to 

64 describe Doctor Dani, I understood that only -- I found his name 
only when we had the Workmen's Compensation hearing. 

Q. Your testimony was that after you were brought in the operat- 
ing room you were put on the operating table? A. That is correct. 

Q. And you were asked to sit up? A. That is right. 

Q. And a stool was put at your feet to support your feet? A. That 
is right. 

Q. Did Doctor Fulcher remain there at the operating table where 
you were sitting or where you could see him constantly? A. No. 

Q. Your answer? A. You can't see very far when you are looking 
at your feet with your elbows on your knees. 

Q. Did he remain there within your vision so that you knew whether 
he was there or not? A. No, sir. 

K * * * 

65 Q. My question was: What was the first thing that was done to 
you or for you? A. That is what I am trying to get to now. I mean this 
is eight years ago and it was something I had not too much to think about. 
After I sat on the table the Sisters and the two ladies and Doctor Dani 
were conversing and then the Sisters asked me to put my knees -- to 
bend over. One of the girls brought a stool over, and I put my feet on 
the stool and they asked me to bend over and put my elbows on my knees. 
And I straightened up. At that time Doctor Fulcher walked past and I 
straightened up. Then he was in his white robe with a hat on. He didn't 
have his gloves on yet. And that is when we had our conversation about 


whether I would have sodium pentothal or the spinal. 
* % * * 
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66 Q. Two or three minutes? Well, during that two or three minutes 
did Doctor Fulcher remain right in there near your table? “ No. 

Q. What? A. No. | 

Q. Did you see him leave the room? A. I saw him g0 off in an 
ante-room but I didn't see him leave the room. 

* % aK * 
68 Q. When you put your feet on this stool, was it the Sister you say 
asked you to take a position with your elbows on your knees? A. Yes, 
sir. 3 

Q. Was Doctor Fulcher there at that time? A. Yes, sir. 

Q. What was he doing? A. That I don't know. When she asked 
me to do that I sat up. That is when I looked for Doctor Fulcher and he 

69 was to my right. He wasn't in the ante-room. He was ‘ to the 
right there and that is when we had the discussion. | 

Q. How far off to the right was it? A. About your distance from 
me. Maybe a little bit less. 

Q. Did he have gloves on at that time? A. I didn't notice. I don't 
think so. I don't know. 3 

Q. Did he have a surgical mask over his face at that time ? A. No. 
He had a white apron on. Or a white -- he was dressed in white at that 
time. Come down to about a foot from the floor. : 

Q. Will you tell me as precisely as you can recall what was the 
discussion you had with Doctor Fulcher at that precise time. A. As 
precisely as I can recall, when the Sister asked me to put my elbows on 
my knees, I looked up and looked for Doctor Fulcher and found him on 
my right and I said, 'Doctor Fulcher," I said, "I thought I was going to 
take sodium pentothal."" Doctor Fulcher said, "No, Mr. Day; the usual 
procedure is to use a spinal in this type of an operation." | 

I said, "Well, I have taken sodium pentothal and it has been very 
good."" I said, "But you are the doctor and that is what you want, I will 
have to go ahead." 


* * x * 


70 Q. How familiar were you with spinal anesthesia? A. Not at all. 
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Q. You didn't know anything about it? A. No, sir. 

Q. Had you read anything about it? A. No, sir. 

Q. Had you read anything about the benefits of it as distinguished 
perhaps from the disadvantages of it? A. Not that I can recall. 

Q. Then at the time that you had this conversation with Doctor 
Fulcher in the operating room you didn't know any reason at all why 
you should not have a spinal anesthetic, did you? A. I was stating my 
preference. 

aE sd * * 

71 Q. And your preference was for sodium pentothal and you didn't 
know anything about the relative merits of it for this type of surgery; 
isn't that a fact? A. That is a fact. 

Q. Now, let's answer my question specifically yes or no, please. 
At that time you did not know anything about the relative advantages or 
disadvantages of spinal anesthesia, did you? A. I did not. 

Q. So that when your counsel told the jury that you didn't want 
spinal anesthesia because you knew,of the dangers of it, that is not 
correct, is it? A. Iwas stating my preference. 

Q. That is right. What did he say about what I said, that state- 


ment was not correct, was it? A: I don't recall what the counsel said. 
If he said that type of statement, he might have been in error, I don't 
know. I would have to read the record to see that he said that statement 


before I could say he said it. 
* %K * * 


T2 Q. How long after that point was it that you next saw Doctor 
Fulcher? A. I don't know. It wasn't more than five minutes. 

Q. During that five minutes what had happened? A. In that five 
minutes Doctor Dani had given me the shot in my back. I assumed, it 
was novocain. I know I shouldn't. But that is nerve-killing agent. And 
had waited and was attempting to insert spinal needle. 

Q. How long after what you think was a shot of novocain, how long 
a delay was there before Doctor Dani made an attempt to insert the 
needle for anesthesia? A. As I say, I can't tell exact time. It was 
between three and five minutes. 





51 
Q. And let's assume that at the expiration of a suitable time, if 
it was three to five minutes -- for my question, that is all right. I am 
not trying to fix time in this question. After what we will call a suitable 
time, did Doctor Dani then, as you were aware, make the first effort to 
insert the anesthetic needle? A. Yes, sir. : 
Q. At that time where was Doctor Fulcher, if you know? A. I 
don't know. : 
Q. At that time was there any other doctor present than this 
Doctor Dani? A. There was people coming in and going out. I don't 
73 know. I was bent over looking at the floor. I could see out of the 
corner of my eyes, and that was all. There was people walking, 
* mH * ak 
Q. Now, after this novocain had been injected in your back and a 
suitable time had elapsed before the first effort to inject the anesthesia, 
do I understand you are telling the Court and the jury you could feel the 


first attempt? A. I said I could feel the pressure against the back bone. 
* * * * | 


Q. How did you know what was causing the pressure ? A. I had 
had spinals before. : 

Q. You had had what before? A. Spinals. ; 

Q. Spinal anesthetic? A. No; spinal taps. There isa difference. 

Q. You had had spinal taps? A. That is correct. , 


* * * * 


75 Q. Let's get back to when he made the first attempt to actually 
give you the anesthetic, five minutes after the first needle. Do I under- 
stand you are telling the Court and jury that with your back anesthetized 
you could feel the needle going in your tissue? A. Yes. : 

Q. Youcould? A. Yes. 
* * a* , * : 

76 Q. Let's assume everything they did up to the time and including 
giving you the injection of novocain. Let's assume that was all prepar- 
ing you for the anesthetic. I am asking you a very simple question. 
When Doctor Dani attempted the first insertion of the anesthetic needle, 
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did he say to you "Now I am going to insert the needle"? A. No. He 
TT only said when he was putting the novocain in. 

Q. So all you felt was some pressure against the back bone? 
A. Against the bone. Not against the flesh. Against the bone. 

Q. Bone? A. Yes, sir. 

Q. What bone are you talking about? A. Back bone. 

Q. All you felt was pressure against the back bone? A. Yes, sir. 

Q. You know, don't you, one of the very first things the doctors 
do is put pressure on your back bone with their thumb or fingers before 
they attempt to insert the needle? You know that? A. Right. 

Q. I ask you again: How do you know that the first pressure you 
felt was the needle against the bone as distinguished from the doctor 
pressing to find the opening between the vertebrae? A. Because, when 
you are numb like that, and that needle goes in and hits the bone, you 


can feel it. You don't feel pain but you can feel the needle. Anybody that 


has had a needle like that can verify my statement. 
Q. Alli'I want to be sure of, then, is your saying you could feel the 
78 needle. A. I could feel the needle in the back bone, yes, sir; 
against the back bone. When he would wiggle it in that back bone, you 
could feel it. 

Q. How many times did Doctor Dani make an effort to insert the 
anesthetic needle before you again saw Doctor Fulcher? A. Three. 

Q. And were they rapid, or was there a delay between each 
attempt? A. There was a delay. 

Q. What? A. A delay. 

Q. How longadelay? A. That I don't know because I was getting 
nervaus, but I do know that he was taking his elbow and moving my head 
over and then trying again. 

Q. I take it that after the first attempt Doctor Dani had one elbow 
up on your back near the shoulders, is that what you are telling us? 

A. No. 

Q. Where? A. He used his elbows and said "Bend over more, 

bend over more," and then he would go back. 
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Q. Where did he put the elbow pressure on your -- A. He would 
| 


put it on the base of my neck. 

79 Q. Way up near the base of your neck? A. That is right. Want- 
ing me to bend over more. 

Q.. After he made the first effort, which you say caused you to feel 
the needle against the bone -- A. That is right. : 

Q. Then he put his elbow up on your neck and pushed you forward, 
is that it? A. Yes. ! 

Q. And said to you "Bend over"? A. Bend over more. 

Q. Did you bend over more? A. As much as I could. | 

Q. And then what happened after you bent over more? A. I felt 
the same type of pressure on my back the second time. 

Q. And the same sensation again, is that it? A. That is right. 

Q. Now, was the same Sister or one of the Sisters right there at 
your feet at that time? A. One of the same two Sisters in white was 
still at my feet, yes, sir. : 

* * * x _ 

81 Q. Now, how much time elapsed after the first stiemptiin which 
you said you could feel the needle pressing against the bone and feel the 
doctor twisting the needle around? A. How much time? | 

Q. Elapsed before the next attempt you referred to? A. I would 
Say maybe twenty seconds. : 

Q. Now, you used your hand to demonstrate the twisting or moving 
of the needle inside the tissues of your back, didn't you? A. I used my 
hands, I think, as a demonstration, yes, sir. i 

Q. And you said twisting it around? A. I said wiggling it around, 
or twisting, whichever you would like to call it, yes, sir. : 

Q. Could you feel the motion of the needle in your back? A. Yes, 
sir. : 

Q. Could you hear it? A. I could hear it in the base of my head, 
yes, sir. It also caused pain back in the base of my neck. 

Q. When the attempt as you describe it to insert the anesthetic 
needle was made the first time, you say you could feel pain in the back 
of your neck? A. Yes, sir. 
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Q. Will you put your hand on the back of my neck so the jury can 
see where you claim you felt the pain. A. I felt the pain in the region 
running from about here to here (indicating). 

Q. Did I understand you to testify at the same time your arms and 
legs jerked? A. Not onthe first or second attempt, no, sir. 

Q. Not on the first or second attempt? A. No, sir. 

Q. When the second attempt was made, was it in the same spot? 
A. Yes, sir; as far as I could tell it felt like the same spot. 

Q. Had the needle been withdrawn? A. It felt like it had. I 
couldn't feel pressure on my back on the bone right then. 

Q. Could you feel the needle when it went into the skin and soft 
tissue of your back before you say it reached your bone? A. Yes. 

Q. Then, as I said yesterday, if you could feel the needle going 
through the skin and flesh, the novocain didn't do any good; is that what 
you are telling us? A. Oh, no. The novocain stopped the pain but you 
could still feel the needle. 

83 Q. Even after the novocain had been injected and they waited five 
minutes, you could feel the needle going through your skin and your flesh, 
is that it? A. ‘I could feel the needle going through the flesh. 

Q. And could you feel when the needle was withdrawn from your 
flesh? A. It felt like it, yes, sir. 

Q. And then your impression was the second effort to inject the 
needle was in the same place? A. That is right, sir. 

Q. Now, assuming that you could feel it, do you know exactly what 
area of your back the effort to inject the needle was made, the first and 
second time? A. The first three times it was I felt like above the belt 
line. 


* * * * 


84 Q. * * * Did you see Doctor Fulcher in the room at any time 
during the first and second efforts you have so far described? A. No, 
sir. 


Q. Just yesorno. A. No, sir. 


Q. Do you know whether he had come back from the scrub room? 
A. No, sir. 
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Q. How long between the second attempt and the third attempt was 


it? A. I would say approximately the same length of time elapsed. 
85 Q. About twenty seconds? A. :Between twenty and thirty seconds; 
yes, sir. : 

Q. Just bear with me while twenty seconds elapsed and we will see 
if it's about the right time. Start. A. That is about right, sir. 

Q. What? A. Now. 

Q. On my watch that was eleven seconds. A. Well, I am just say- 
ing approximately. I hadn't any way of telling time. 

Q. You think it could be a maximum of twenty seconds , time 
elapsed? A. I would say the maximum would be thirty seconds. 

Q. After the second attempt and before the third one did Doctor 
Dani withdraw the needle completely from your body? A. It felt like it. 

Q. When it was reinserted was it in the same spot? A. Yes, sir. 

Q. So far as you could tell then, on two occasions in that spot the 
needle had struck bone and still he made a third effort in exactly the 
same spot, so far as you could tell? A. As far as I could a yes, sir. 

I feel that is what it felt like. 

Q. And on the first, second and third occasions, do I understand 
you felt the needle strike bone? A. Yes, sir. 

86 Q. And you could feel the pressure? A. Yes, sir. 

Q. Did Doctor Dani say anything to you between the second and the 
third attempt? A. Yes, sir. 

Q. You told us what he said between the first and second attempt, 
to bend over farther? A. He said the same thing between the second 
and third. : 

Q. Now, at the time he made the third attempt, did you see Doctor 
Fulcher anywhere inthe room? A. I saw a white robe and gray trousers 
pass the front of my stool when I was over in this position. I heard 
Doctor Fulcher talk in the back. | 


Q. Was that before or after the third attempt? A. That was after 
the third attempt. 
Q. Now my question was: At the time of or before the third 
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attempt did you see Doctor Fulcher in the room? A. No, sir. 
Q. After the third attempt did Doctor Dani withdraw the needle? 
A. Yes, sir. 
Q. And was it after he withdrew the needle that you thought you 
saw Doctor Fulcher? A. Yes, sir. 

87 Q. Did you raise your head and look up at Doctor Fulcher? A. I 
did, sir. I looked to see who it was as he went past because it looked 
like Doctor Fulcher's trousers. 

Q. Somebody walked past your table? A. Walked past the stool. 


I was down this way and had a very limited range of vision. 
a * * * 


88 Q. Because you could see gray trousers and white coat, you said 
it was Doctor Fulcher? A. I moved my head this way. Doctor Dani had 
already pulled the needle out. 

Q. You raised your head? A. I had turned my head this way. 
Q. And looked over at the person? A. Yes, sir. 
Q. And you recognized the person as Doctor Fulcher? A. Yes, 


a * * * 


Q. If you looked at his face and recognized him, how could you 
fail to tell us whether he had on surgical mask or didn't? A. I don't 
think he did. But I can't say for sure. I recognized Doctor Fulcher. I 
recognized his voice. When he was over here where you are. 

Q. When he was over here where lam? A. He said, "Doctor, do 
you want me to insert that needle for you?” 

Q. Had anybody else said anything to Doctor Fulcher up to that 
time within your hearing? A. No, sir. Only the Sister was telling me 
not to be nervous. 

Q. I assume that the sister who was telling you not to be nervous 
had remained relatively in the same position that I am taking now? 

A. She was standing here. 

Q. She was standing right here? A. She was standing to my right 

close to the operating table. 
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Q. Did she have her hands on you? A. No, sir. 


Q. She was only talking to you? A. Yes, sir. 

* HE ae * 

Q. And you have no recollection of Doctor Dani or the Sister 
addressing any remark to Doctor Fulcher when you looked over to your 
right and saw him standing there? A. Doctor Fulcher was moving when 
I saw him and when I looked up and saw him I looked in front of the Sister 
as he went past, and that is the reason I couldn't tell you whether he had 
a mask on or not. i 

Q. I thought we had gone through that routine. You were sitting at 
the table with your head down, with your elbows on your knees? A. Yes, 
sir. : 

Q. And you saw a person walk towards you? A. That is right. 

Q. And walk past you? A. That is correct. 

5 * * * 
92 Q. Now up to that time had anybody addressed any — that 
you heard to Doctor Fulcher? A. No, sir. : 


Q. So that the first words you heard were words addressed by 
Doctor Fulcher to Doctor Dani? A. Yes, sir. 


Q. And precisely what did you hear Doctor Fulcher say to Doctor 
Dani? A. "Doctor, do you want me to insert the needle for you?" 

Q. Now, at that time was the needle in your back or out of your 
back? A. Out. : 

Q. And what did Doctor Dani say? A. "No, Doctor, I will get it 
in a minute." ! 

Q. And then where did Doctor Fulcher go, if you observed? 

A. Before Doctor Fulcher left, and I don't know where he went 
from there, but he did tell Doctor Dani, he says, "Doctor, get lower to 
the site of the incision. Get between the third and fourth vertebrae. 
Get closer to the site.” 

Q. And then can you tell the jury after Doctor Fulcher 50 in- 
structed or spoke to Doctor Dani where did Doctor Fulcher go, if you 
observed him? A. I don't know where Doctor Fulcher went. : 
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Q. Could you see whether he went back to the scrub room? A. No; 
I could not. 

Q. Did you hear him say anything else? A. Not to my recollection, 
no, sir. 

Q. And you don't know whether he remained in the operating room 
or not? A. No, Ido not. 

Q. After Doctor Fulcher had said to Doctor Dani, as you related, 
"Get lower, get between the” -- what did you say? A. Third and fourth. 

Q. Third and fourth. What did Doctor Dani next do? A. It felt 
like he went lower in my back. 

Q. Could you tell specifically from the feel whether he did or did 
not make an attempt to insert the anesthetic needle lower in your back? 
A. To me, it felt like he did. 

Q. And to you, how much lower did it feel? A. It felt approxi- 

94 mately -- well, I will have to show that too, if I may. 

Q. Will you try to do that. 

(Witness stepped in front of jury.) 

A. At first he was trying to get it up in here and then it felt like 
he went down into here. Right down in this area right here (indicating). 

Q. Will you put your finger where the first one was so Mr. 
McCarthy can see. A. Right there (indicating). 

Q. The distance between the gentleman's finger indicating - the 
difference between positions where his finger indicates the point at 
which the first, second and third attempts were made, and the position 
of another finger which indicates the point at which the fourth attempt 
was made is about three to three and a half inches lower than the first 
finger; is that right? 

ae * * * 
95 MR. McCARTHY: Depending on where you start, it is between two 
and a half and three inches. 

MR. WELCH: The way I measure, it is three and a quarter inches, 
so we don't agree. 

(The witness resumed the stand.) 
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BY MR. WELCH: 


Q. Now, Mr. Day, when the fourth attempt was made, what, if 
anything, did you feel? A. I felt the needle going in again and ‘pressing 
against bone and wiggling and it caused my body to jump, my legs to 
jump, and I quivered all over. 

Q. Is this the stage at which you testified yesterday your arms 
jumped also? A. Yes, sir. 

Q. As I understand now, when the fourth attempt was aati you 
could feel the needle going through the flesh? A. Through the flesh, 
yes, sir. ! 

Q. And after you felt it penetrate the flesh you felt it strike bone? 
A. Yes, sir. 

Q. And after you felt it strike bone, do I understand that there was 
a pressure by the doctor? A. There was a pressure and a wiggling 
motion, yes, sir. 

Q. In other words, if my pencil is the needle that has gone down 
in flesh and hit the bone, then there was a wiggling of the needle by the 

96 doctor; is that it? A. That is correct. 
Q. Scraping on bone, I suppose? A. It felt like it was moving 


around on the bone, not scraping exactly. 


Q. But you could feel it moving around on the bone ? A. Yes, sir. 


Q. And could you hear it moving on the bone? A. No, sir, I 
couldn't hear it. : 

Q. And now, after the fourth attempt, and to try to shorten this 
examination, you said there were a total of nineteen attempts; is that 
right? A. On the nineteenth time there was a snapping sensation in the 
base of my neck and it felt like the needle was in. The pressure was 
relieved out of my back. | 

Q. You mean you say there were a total of nineteen attempts in 
the matter of inserting the needle? A. That is what I counted, yes, sir. 

Q. We have covered four of them in my question, so — were 
fifteen additional ones? A. Yes, sir. , 

Q. Now, on each of those fifteen additional attempts did the doctor 
insert or attempt to insert the needle so far as you could tell at the 
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second point you demonstrated on your back? A. Yes, sir. In that 
97 local area, right in -- it seemed to be in the same area, yes, sir. 

Q. So that so far as you can, sixteen times in the same place 
where he hit bone he kept right on trying to put the needle in? A. Yes, 
sir. 

Q. After each attempt did he withdraw the needle completely? 

A. It felt like it. Now that I can't testify that he did but it certainly felt 
like it. 

Q. And on every attempt, do I understand that your legs and your 
arms jerked? A. Not each and every time. My legs would jerk one 
time and they would vibrate like a violin string. And another time my 
arms would jerk. My head would jerk. Sometimes my whole body would 
jerk. Each time he would go in there something would jerk. The Sister 
told me, Mr. Day, not to be nervous. I said, "I am not nervous, Sister. 
This joker is hitting nerves." 

Q. Did that conversation occur once or more than once? A. It 
occurred once that I can recall. 

Q. I understood you to say that was at the third insertion? A. No, 
sir. That was at about the sixth or seventh insertion. 

Q. That was probably several after the first three, bringing it up 
to the sixth or seventh? A. That is correct, sir. I jumped prior to that 
but that is when the Sister said something to me about not being nervous. 

Q. Now, during all of these sixteen attempts, after you heard 
Doctor Fulcher tell him to get lower toward the site of the incision, was 


the Sister standing right there next to you? A. To my knowledge, yes, 


sir. There was two Sisters in the operating room but I think the same 
Sister stayed at the same place. 

Q. Some one of the Sisters remained right at your side? A. Yes, 
Sir. 

Q. During sixteen consecutive attempts to insert the anesthetic 
needle? A. Yes, sir. 

Q. After Doctor Fulcher told Doctor Dani to get lower, is that 
right? A. To my knowledge, that is absolutely right. 





$1 | 
Q. Was there any conversation between the Sister and Doctor 


Dani during those sixteen attempts? A. Idon't recall any. I was too 
nervous and my legs were jumping. My arms were jerking. And my 
head, I had a terrific pain at the base of my head and I didn't recall that 
there was any conversation between the Sister and Doctor Dani. 

Q. Mr. Day, don't you think it quite possible that because of the 
fact that you were having some apparent personal difficulty feeling 
spasm or jumping of nerves that you have imagined a good deal of this 
sixteen tries at the same place? A. No, sir. I would not, even imagine 


it. I counted them, after the second one, I counted them because I knew 
it wasn't what should be done. : 
Q. You are sure that, in spite of the narcotic you had before you 


came to the operating room and in spite of the anesthesia you had in 
your back before any effort was made to actually insert the anesthetic 
needle itself, that your mind was perfectly clear, that you are not 
imagining a great deal of this and that you actually counted nineteen 
times the doctor tried to put the anesthetic needle in your spinal canal; 
is that right? A. Yes, sir. 

Q. During those last sixteen times did Doctor Dani say anything 
to you? A. Yes, sir. He kept saying "Bend over more. Bend over more." 

Q. You mean each time, or rather continuously he was telling you 
to bend over more? A. Yes, sir. It was continuously; not each time. It 
was -- sometimes there would be two times between but he was con- 
tinuously telling me to bend over more, bend over more. And he would 

100 take his elbow and push my head down. Push my head down. In 

fact it comes to my attention, now that we are on the stand now, I said, 
"I am over as far as I can get now," one of those times. I don't know 
when that was but I do recall saying something to that. : 

Q. There came a time, you say, on the nineteenth effort you felt 
a click and the needle apparently was inserted? A. Yes, sir. 

Q. When did you next see Doctor Fulcher? A. The “ time I 
saw Doctor Fulcher was the next morning. 

Q. Actually, after the anesthetic needle was inserted you didn't 
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see Doctor Fulcher come to the operating table? A. No, sir; after the 


needle was inserted they turned me on my stomach. 

Q. You were still awake? A. Oh, yes. I heard Doctor Fulcher. 

Q. But you didn't see him? A. I didn't see him. I was on my 
stomach and I had my head to the right. Doctor Dani was sitting to my 
right with needles in my hands. 

Q. Let me ask you this: Next, after you say the needle was in- 
serted, when did you either see or hear Doctor Fulcher? A. I heard 
Doctor Fulcher -- well, they put me on my stomach, and they took a 
square piece of glass enframed and pushed it under my stomach. And 

101 I heard Doctor Fulcher say "Move it down just a little bit."" And 
that was the first words I heard from Doctor Fulcher after I was on my 
stomach. 

Q. So that from the time Doctor Fulcher had told Doctor Dani to 
get down a little lower between the third and fourth vertebrae, until after 
the insertion of the needle and you had been laid over on the table and on 
your stomach, you neither heard nor saw Doctor Fulcher in that opera- 
tion room again, did you? 

THE COURT: I thought he said he heard him say something when 
they put something under his stomach. 

MR. WELCH: I will straighten it out. 

BY MR. WELCH: 

Q. Didn't you say after the nineteenth attempt when you felt the 
needle go in? 

THE COURT: Yes. 

BY MR. WELCH: 

Q. They laid you on the table and put you on your stomach? 
A. Yes, sir. 

Q. That is what you said? A. Yes, sir. 

Q. And you had not seen or heard Doctor Fulcher after he told 
Dani to get down lower? A. To that time, no, sir. 

Q. Until that time when you were on the table and were on your 


stomach? A. No, sir, I did not. 
* x 
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102 BY MISS NEILL: 


* * * * 
103 Q. Now, I believe you testified that after the third attempt at the 
insertion of this needle Doctor Fulcher came out and had a conversation 


with Doctor Dani which you heard; is that right? A. That is right. 
* * * * 


104 Q. Now, then, could you tell me what happened after you were 
placed on your stomach and this glass frame was placed under your 
stomach, to the best of your recollection. A. To the best of my recol- 
lection, Doctor Dani inserted some needles in my hands. : 

Q. Where in your hands were the needles inserted? A. One of 
them was in the back of my wrist here and the other one was up in here 
(indicating). Somebody said something about draping. I don't recall 
exactly what was said. But they put something on my back. And I felt 
tools being put on my back and being placed on my back. And that is about 

105 all I could remember at that particular moment of what was going 

Q. What is the next thing that you remember after the tools were 
placed on your back? A. I remember them talking about making the 
incision and cleaning out to the bone and they had this instrument that 
was making a "screw" sound and they were asking for forceps and 
different types of tools. They would use them and put them up'on my 
shoulders and somebody was taking them off my shoulders here and I 
don't know where they were going. In the meantime I was looking for 
Doctor Woodson -- or Doctor O'Donnell, I'm sorry, and I kept moving 
my head and Doctor Dani said "Stay still. Don't move. Stay still." I 
said, "I am looking for Doctor O'Donnell." He said, ''Doctor O'Donnell 
will be here about the time the fusion is necessary." I kept kind of look- 
ing for him and when Doctor Woodson come in, Doctor: Dani said, "Doctor 
is Doctor Woodson, Doctor O'Donnell's assistant. 

* * aK 3K 

106 Q. Mr. Day, to change the subject to something else, I believe you 

testified yesterday that you first had word of a positive blood test in 1942 
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or 1943; is that correct? A. That is correct. 
Q. And subsequent to that you embarked on a course of treatment 
involving drug therapy; is that correct? A. Yes, ma'am. 
* * * x* 

107 Q. Then my understanding is that in 1945 or 1946 you entered 
Gallinger Hospital where you had further treatment; is that correct? 

A. Ientered Gallinger Hospital in 1945. Ithink. Yes. I went in Gallin- 
ger Hospital not syphilitic condition but for a rash I had on my arm. 

And it was due -- when they were checking for the rash that they found 
that I still had this positive Wassermann and they gave me what they 
called a rapid treatment in dermatology section instead of the syphilitic 
section of Gallinger Hospital. 

108 Q. When you went to Doctor Fulcher, as I understand it, you told 
him that you had been treated, given the rapid treatment in 1945 and 
1946; is that correct? A. Yes, ma'am. I have told all the doctors that 
I have attended -- that attend me. 

Q. When you went to Providence Hospital you told them the same 
thing, that you had the rapid treatment for syphilis in 1945 and '46? 
A. Yes, ma'am. I don't know whether I told them I had the rapid treat- 
ment. Iam almost sure I did. I told them I had a history of syphilis. 
Q. You didn't discuss at Providence Hospital the fact that you 
had been treated by this other doctor in '42 or '43? A. No, I did not. 
Q. You didn't discuss with them the fact you had a positive blood 


test in 1942 or '43 when you went up for your Selective Service? A. No, 


ma'am. 

Q. All you told them was you had a history of syphilis and you 
had a rapid treatment for it in '45 or '46, as best you can recall? A. As 
best I can recall. 

Q. You might have used the word "drug" treatment? A. I did tell 
them in Providence Hospital in October when they started trying to 
diagnose whether I had a back injury or not, that my Wassermann test 

109 was a plus-minus at that time. It was a plusfour. And that would 
be a minus. They had some type of a way of making, of testing it was a 
plus-minus. Is all Dr. John Warren would tell me. 
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= Q. To whom did you give this information? A. Providence 
Hospital. | 
Q. This was atest performed by Doctor Warren, you say? 
| A. That is right. I think the test was made at Johns Hopkins but Dr. 


John Warren took the specimen. 

Q. Did you have any symptoms which you would attribute to 
Syphilis subsequent to your discharge from Gallinger Hospital in 1945 
and 1946? A. No, ma'am. 

Q. Did you seek any treatment for syphilis subsequent ts your dis- 
charge from Gallinger Hospital? A. My family physician has watched 
me very close. I have had no symptoms and with the antibiotics that 
are used today, he said I had a very good chance of keeping it under con- 
trol, using antibiotics for other ailments, like when I have flu or cold or 
something like that. | 


* * * * 
110 BY MR. ROBERSON: : 
* * * * ) 


113 Q. Did you tell Doctor Fulcher about the long operation your 
mother-in-law had had for female operation with the use of sodium 
pentothal? A. No, sir; that did not come up. 

Q. You told him you preferred sodium pentothal, didn't you 
A. In the operating room, yes, sir, I did. 

Q. When he said this spinal anesthetic is the pieleueaa’s type of 
anesthetic for your type of operation, you didn't pursue the matter any 
further? A. Well, he was the doctor and, after all, I take the doctor 
as being authority on something like that, sir. ; 

Q. In other words, you thought that the medical man was a better 
qualified man to decide what type of anesthetic was suitable for ae 


type of operation than you, yourself? A. Yes, sir. 
* * * * 
115 REDIRECT EXAMINATION 
BY MR. McCARTHY: 2 
Q. Mr. Day, have you ever used narcotics? A. No, sir. 
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Q. Have you ever used any drug of any nature whatsoever other 
than those that might have been prescribed by a medical doctor? A. No, 
sir. 

* * * * 
121 Q. And you mentioned in your cross-examination by one of the 
counsel, I forget just whether Mr. Welch or Miss Neill, the fact that in 
122 October while under the care of Doctor Warren you had a plus- 
minus blood test. You did not state the year. What year were you 
referring to? A. 1950. 
Q. 1950? A. Yes, sir. 
* *x * aK 
123 Q. So you heard Doctor Fulcher's voice during the entire surgical 
procedure? A. Yes, sir. 

Q. Do any things come to mind that you might have heard or that 
you did hear? A. Yes. I remember Doctor Fulcher, after the bone, 
they said, somebody -- I don't know who -- said they were ready, Doctor. 
Doctor Fulcher then was pointing out the different colored veins or 
nerves, or whatever it is, Idon't know. He said "This red one or blue 
one is such and such a nerve." And he was demonstrating to somebody 
that was in the operating room with him, who I don't know. 

Q. Now, Mr. Day, you couldn't see anything -- Could you see 
anything that was going on? A. No, sir. All I could hear was his voice 

124 and his descriptions. 

Q. During the administration of the anesthetic could you see any- 
thing that was going on in your low back? A. No, sir. 

Q. Do you know whether or not the needle was actually taken com- 
pletely out during this second series of what you have described as 
fifteen injections? A. Do I understand you -- are you referring now 
from the time he started until he went lower in my back? 

Q. No. After Doctor Fulcher said certain things which you have 
described in answer to Mr. Welch's questions to Doctor Dani, "Get 
lower, get between the third and fourth vertebrae." A. Yes, sir. 

Q. Then, again, these injections began? A. Yes, sir. 
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Q. And you have testified that there were about fifteen of them ? 
A. Sixteen. : 

Q. Now, do you know whether each was a separate withdrawal 
and separate injection of the needle? Could you see? A. No, I could 
not see. I could not say it was a complete withdrawal but the ii essure 
did leave my back. | 

Q. Upon what are you basing your testimony? A. The feel of the 
needle sliding through the nerve and hitting the bone. My jumping of 

125 my body. | 

Q. Were you entirely conscious during this entire surgical 
procedure? A. I would say Iwas. I heard Doctor Fulcher and Doctor 
Woodson discussing whether they were going to perform a bone trans- 
fusion or not; a bone fusion I think is what they call it, and decided not 
to. I also heard them talking about having a disc which wasn "t even in 
my body that I should have had. | 

ak * ss * . 
DR. ASAM DANI, SWORN 
DIRECT EXAMINATION 
BY MR. McCARTHY: 7 

Q. Doctor, will you state your full name, please. A. Asam 
Amando Dani. D-A-N-I my family name. 

Q. And, Doctor, where do you live at the present time? A. 2700 
Wisconsin Avenue. : 

Q. And where are you employed at this time? A. At the present 
I am employed Fort Belvoir Army Hospital, in Virginia. | 

ad * aK * 
126 Q. You have done work in dermatology for the last few years? 
A. Yes, sir. 

Q. And you have done work in allergies? A. Yes. 

Q. And you have done work in venereal disease? A. As far as 
dermatology, while I was a resident. | 

Q. Dermatology, then, to some measure overlaps -- I mean 
venereal diseases come within the purview of a dermatologist ? A. They 


come together. 
* * * * 
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Q. Now, Doctor Dani, where did you receive your medical educa- 
127 tion? A. At the University of Vienna in Austria. 

Q. How long have you been in the United States? I have been 
since 1949. 

Q. And where were you first employed in the United States? 
A. At Medical Art Center in New York on Fifth Avenue, Flower Hospital. 

Q. How long were you employed at those places? A. A few 
months. 

Q. Just afew months? A. That is right. 

Q. There came atime, Doctor Dani, when you came to Washing- 
ton. When was that? A. It was nineteen -- if Iam not mistaken -- 


fifty, in the summer. 
Q. Inthe summer of 1950 and when you came to Washington, you 


gained employment at the George Washington University Hospital, didn't 
you? A. Yes, sir. 

Q. How long were you there? A. I was afew months there. 

Q. Just afew months? A. That is right. 

Q. When did you go to Providence Hospital? A. Right away. 
After I left G.W., I went to Providence Hospital. = 
Q. Can we determine what month that was that you went to Provi- 


128 
dence Hospital? A. I would say in the fall. 
* * * * 
Q. Of 1950? 
* me * * 
A. Yes, sir. 


Q. And: when did you leave Providence Hospital? A. I left in 


the early part of '51. 

Q. Would the date of February 5th, 1951 be the date you left 
Providence Hospital? A. Possibly, sir. 

Q. Now, Doctor Dani, while you were at Providence Hospital what 
were your duties? A. Giving anesthesia. 

Q. Giving anesthesia? A. Yes, sir. 

Q. And, Doctor, did you have a supervisor? A. Yes, sir. 
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Q. At Providence Hospital? A. Yes, sir. : 
Q. Would you tell me the name of your supervisor? A. The 
129 family name, Doctor Devlin. : 
Q. And was he an employee, that is, a salaried employee of Pro- 
vidence Hospital? A. Ithink so, sir. Iam not so sure but I think so. 
Q. Did he devote all of his time to the business of anesthetics at 
Providence Hospital? A. Yes, sir. : 
* x: * * : 
Q. Did you have an office in the District of Columbia? A. No; I 
didn't have a license. | 
Q. You don't have a license in the District of Columbia today? 
A. No. : 
Q. You did apply? A. Yes, sir. : 
Q. For a license in the District of Columbia? A. Yes, sir. 
Q. Now, Doctor Dani, have you ever seen the gentleman seated 
at the end of the table I am at before in your life? A. I don't recall, sir. 
130 Q. Do you have any recollection of ever administering an anesthesia, 
a spinal anesthetic to him? A. No, I don't recall. : 
Q. You don't recall? A. No. 
Q. Your recollection has already been refreshed in this case, has 
it not, Doctor? A. Yes, sir. : 


Q. So that you now know as you sit on this witness pica that you 


did administer a spinal anesthetic to a man named Hugh Day? A. Yes, 
sir. : 
+ * * * 
Q. Doctor Dani, your deposition has been taken in fina f cause of 
action on two occasions, has it not? A. Yes, sir. 
131 Q. Doctor, it was first taken, do you recall, on Tuesday, March 30, 
1954? A. Yes, sir. 
Q. Then, Doctor, quite recently, on November 6, 1957, in my 
office I took your deposition? A. Yes, sir. 
* * * * 
132 Q. * * * At the time each of these depositions were taken, that 
is, in March of 1954 and November of 1957, you were given a copy of 
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the Providence Hospital record concerning a patient named Hugh Day, 


a surgical patient, and you made the determination from those records 
that you administered a spinal anesthetic to him? A. Yes, sir. 
* * * * 
THE COURT: Do you have any recollection of the administration 
133 of this spinal anesthetic independent of the chart, now that your 
recollection has been refreshed by it? 

THE WITNESS: No, sir; only after I had seen the chart I have -- 
I don't actually any recollection whatsoever except what I saw in the 
chart. 

THE COURT: That answers your question. 

BY MR. McCARTHY: 

Q. You know that the patient Hugh Day was a patient of Doctor 
Fulcher? A. Yes, sir. As far as, yes. 

Q. Now, let me ask this, Doctor Dani: The anesthetic agent that 
was used was pontocain? A. Yes, sir. 

Q. And how does pontocain come? That is, in what form does it 
take when you get ready to administer it to a patient? A. It come in an 
ampules in liquid form or in crystal form. 

Q. Do you know which it was on this occasion? A. No, sir. 

Q. Do you know, Doctor Dani, who was in the operating room with 
you when you administered the anesthetic to Hugh Day? A. I don't 
remember, sir. 

Q. Well, were there people in the operating room with you? A. I 
imagine the nurse, yes. 

Q. Well, normally when you are administering a spinal anesthetic 
you are not alone, are you? A. No, sir. 

134 Q. Generally there are several people in attendance? A. Nurse 
definitely is there. 

Q. Nurses. Isn't it possible there might be a surgical resident 
in attendance? A. Yes, might be. 

Q. Isn't it also possible that the operating surgeon whose patient 
is on the table might be present? A. Yes, sir. 
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Q. Do you have any recollection of Doctor Fulcher being in the 
operating room while you administered or tried to administer this 
anesthetic? A. No, sir, I don't remember. : 

Q. You don't remember at all? A. No. ! 

Q. I take it, then, that you don't remember any conversation with 
Doctor Fulcher in the operating room prior to the time the patient was 
anesthetized? A. No, sir, I don't remember. : 

Q. Doctor, are you familiar with the drug pontocaine? A Yes, 


Q. And you had used that particular drug on other occasions to 
administer spinals? A. Yes, sir; before I came to this country Ihada 
course at the Royal Victoria Hospital for six months and we were not 

135 given -- Eighty to 90 per cent of the cases were given in pontocaine 
and novocain. Many spinal anesthesia. | 

Q. Pontocaine and novocain? A. Yes. Sometimes pontocaine, 
sometimes novocain, and sometimes both. Eighty per cent of the 
anesthetic which was going to our Victoria Hospital was under f Set 
anesthesia. 

Q. Spinal anesthesia? A. Yes, sir. : 

Q. Then being familiar with it, I presume you are familiar with 
the literature that accompanies pontocaine? A. I don't recall right now 
but I certainly -- I had read about the pontocaine. 

Q. Doctor Dani, you know that there is literature that the manu- 
facturer of pontocaine sends to the hospital along with the ampules of 
pontocaine? A. Yes, sir. | 

Q. And you have read that literature? A. Sometimes. 

Q. Prior to January 13, 1951, when you administered the 
anesthetic to Mr. Day, had you read the literature? A. I don't recall, 
sir. | 

Q. You mean that you may not have read it? A. No. I might not. 


Q. You might not have read the literature? A. No, sir. 
* * * * , 


158 THE COURT: But both Mr. Welch and Miss Neill have taken the 
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position that neither one of those constitutes the character of ailment 
that the literature indicates is a contraindication. 

MR. McCARTHY: I will present evidence to show that he had 
involvement, that he had late secondary syphilis, and that in late 
secondary syphilis there is involvement of the cerebrospinal system. 

* ak * * 
171 BY MR. McCARTHY: 

Q. Doctor, before lunch, in mentioning the places where you had 
been employed before you came to the District of Columbia, you men- 
tioned a hospital in New York? A. Yes, sir. 

Q. And you mentioned something in Canada? A. Yes. 

Q. You mentioned a course in Canada? A. Yes, sir. 

Q. Was that taken at a hospital? A. Yes, sir. 

Q. Was that hospital a part of McGill University Medical School ? 

172 A. Yes, sir. 
Q. And it was there that you gained your experience in the adminis- 


a 


tration of spinal anesthetics? A. Yes, sir. 
Q. How long were you there, Doctor? A. Six months. 
Q. Did you graduate? A. Pardon me? 
Q. Did you take a specific six months course? A. Yes; that is 
a six months course I took there. 
Q. Did you finish the course? A. Yes, sir. 
* * * * 
173 CECELIA KONDRAK, SWORN 
DIRECT EXAMINATION 
BY MR. McCARTHY: 
Q. Will you state your full name, please, ma'am. A. Miss 
Cecelia Kondrak. 
ak * ca a 
Q. What is your job, Miss Kondrak? A. Iam secretary to the 
administrator at Providence Hospital. 
* * * * 
174 Q. In addition to that, Miss Kondrak, that subpoena, did that sub- 
poena require you to bring a personnel file ‘regarding a former employee 
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175 of the hospital, Doctor Dani? A. Yes. 

* * * * 

MR. McCARTHY: Your Honor, I would like to ask to have these 
marked and I would like to offer them. : 

MISS NEILL: May we approach the bench, your Honor ? 
THE COURT: All right. 
(The following proceedings were had at the bench, out of the 
hearing of the jury:) 

* * * * ! 
THE COURT: The other was hospital personnel record of Dani? 
MR. McCARTHY: Yes, sir. 

x * * a 

177 MISS NEILL: Your Honor, I think the question is this: if the 
situation is one where this independent contractor is involved, then the 
employer has an obligation to select the independent contractor with due 
care, because only if he fails to exercise due care is he liable for the 
contractor's negligent acts. But if you have a straight employer, the 
situation is entirely different because you don't need to show negligence. 

178 THE COURT: Not to show liability. 

MISS NEILL: We conceded at pretrial that this man was an em- 
ployee, that he was acting in the scope of his employment. 

THE COURT: The only relevance is whether it has any admis- 
sibility on showing he was sufficiently well trained to do the job. I 
agree with you thoroughly that the care that he is selected with is not 
the measure of your liability, not where he is the employee. The only 
question is whether these records which have been offered here are 
relevant on the question of his ability to perform the task that he was 
called upon to perform. 

* * a * 

181 MR. McCARTHY: It goes to his ability to administer a spinal 
anesthetic. And I don't think that any hospital has a right, in view of 
negative recommendations on checking a background of an applicant for 
a job as particular and as important as this, to just ignore inconsistencies 
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or contradictions in what reported employee has said in his application 
and hire him and permit him to administer spinal anesthetics. I think 
it touches on his ability or lack of ability to do it and do it properly. 
a * * * 
186 MR. McCARTHY: I don't understand your Honor’s ruling. Are 
you denying? 
THE COURT: At this time. 
MR. McCARTHY: And you will permit me to impeach him from it? 
THE COURT: You can examine him from it, yes; interrogate him. 
MR. McCARTHY: I doubt whether he has ever seen these docu- 
ments. 
187 THE COURT: You can ask him questions about it and, as I say, if 
it becomes material from his answers to impeach him, I might admit it. 


* * * * 


(The proceedings were resumed before the jury.) 

* * * * 
Monday, March 3, 1958. 
(The Court reconvened at 10:00 o'clock a.m.) 
* * * 
DR. ASAM DANI 
resumed the stand and further testified as follows: 
195 DIRECT EXAMINATION 

BY MR. McCARTHY: 

Q. Doctor, I hope I won't be repetitious, though I may in view of 
the lapse of time since you were last on the stand. As I recall, you 
testified that you were familiar with spinal anesthesia? A. Yes, sir. 

Q. As a result of a course you took in Canada? A. Yes, sir. 

Q. And that course was at a teaching hospital associated with 
McGill University? A. Yes, sir. 

Q. And you finished a course there? A. I finished six months. 


Q. You finished six months? A. Yes, sir. 
* * * 
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Q. Now, Doctor, you have testified you have no independent 


recollection, have you, of the administration of a spinal anesthetic to 
Hugh Day? A. No, I don't. | 
> * * * ! 

199 Q. Doctor Dani, was it your practice to contact the patient himself 
at some time prior to the administration of the anesthetic to discuss 
anesthetic or history with the patient? A. No, sir. 

Q. I take it then, you did not go to Mr. Day's room ? A. No, sir. 

Q. Either on January 12 or the morning of January 13 prior to the 
time he was taken to the operating room? A. No, sir. 3 

Q. Now, how do you know he was to be given a spinal anesthetic ? 
A. Sir, when we came in the morning, around 7:15 to the operating room, 
there were on the blackboard the names of the patient which were going 
to be operated; the time of operation, and the kind of anesthesia; and the 

200 name of anesthetist or nurse anesthetist; and the time and the 
specific room which was going to be done. : 

Q. And was the name of the surgeon there too? A. Yes, sir. 
Q. Doctor Fulcher's name? A. Well, I think so, yes. , 
Q. That chart? A. Well, definitely, yes. I mean this particular 
case was Doctor Fulcher, yes. 
Q. Now, then, did you talk to Doctor Fulcher before you'began to 
administer the anesthetic? A. I don't have any recollection, sir. 
* * * * 
201 THE COURT: First, let's get the answer to the question with what 
was on the board with respect to the anesthesia. 
BY MR. McCARTHY: | 
Q. Do you understand his Honor's question? A. Yes, sir. It was 
spinal anesthesia. . 
Q. Spinal anesthesia? A. Yes. 3 
Q. Do you call that, Doctor, the type of anesthesia that was to be 
used? A. Well, there are inhalation anesthesia and spinal anesthesia, 
and among inhalation are different anesthetic; different hospitals you use 
different inhalation. 
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Q. Those are different types of anesthesia? A. This one was 
202 spinal anesthesia. 
Q. An inhalation anesthesia is a general anesthetic? A. Yes. 
Q. And a general anesthetic is one which after it is applied the 
patient loses complete consciousness? A. Yes, sir. 
Q. A spinal anesthetic, on the other hand, is a local anesthetic, 
isn't it? A. Yes. 
Q. And once a person is given a spinal anesthetic, they do not 
lose consciousness? A. No. 
* * * * 
203 THE COURT: I thought he said yes, under the general anesthesia 
he lost consciousness; under the spinal anesthesia it was a local 


anesthesia where he didn't lose consciousness. 
* * * 


BY MR. McCARTHY: 
Q. Now, Doctor, when a patient reaches the operating room, as 


Mr. Day must have, his chart, medical chart, accompanies him, does it 
not? A. Yes, sir. 

Q. You have before you his complete medical chart which has 
been marked as the Plaintiff's Exhibit No.4? A. Yes, sir; I have. 

Q. Now, when he reaches the operating room, the complete medi- 
cal chart as compiled up to that time accompanies him, does it not? 

A. Yes, sir. 

Q. And that medical chart will include the history he gave upon 
admission to the hospital, will it? A. Yes. 

204 Q. And it will include any test that might have been made on him 
prior to the time he reached the operating room? A. Yes, sir. 

Q. And did you read the chart? A. Yes. 

Q. You did read the chart? A. Yes, sir. 

Q. In addition to the history that was taken at the time of his ad- 
mission to the hospital, there is also in the chart when the patient 
reaches surgery all of the orders entered by the attending physician 
prior to that time; is that not true? A. Would you kindly repeat again? 
I didn't get it. 








a 

Q. Yes. It is true, isn't it, that when a physician admits a 
patient he writes out certain orders? A. Yes, sir. 

Q. That is his patient and he has the right to make the orders for 
medications or whatever else in his judgment is necessary for the 
patient's well-being, or for the patient's protection? A. Yes, sir. 

Q. Now, Doctor, when this chart arrived with Mr. Day at the 
operating room, you say you read it, didn't you? A. Yes. : 

Q. Now, I am pointing to a piece of paper which is a part of this 

205 record, and I ask you if you can tell me what it is. A. That isa 
laboratory test. : 
cd * * * | 

Q. It is what is called the complete blood count? A. Yes, sir. 

Q. And that is a standard procedure in hospitals? A. Yes, sir. 

Q. And, Doctor, the complete blood count is taken, isn't it, to 
establish whether or not the person is anemic? A. Yes, sir. , 

Q. Taken to establish a surgical patient's rate of coagulation of 
his blood? A. Yes, sir. : 

Q. And in general to determine whether or not this patient is a 
good surgical risk? A. I can't answer that but I can answer that as far 
as their blood is concerned. ; 

Q. I see. Now, then, what is this test? This isa yellow piece of 
paper dated 1-12-51. A. A.urine test. : 

Q. And what is the point of a urinalysis before surgery ? 

* * * x 
206 A. To check how the urine of.the patient is. 

Q. Now, then, Doctor, here is a white piece of paper. What is 
this? A. This is the type of the blood of the patient. | 

Q. Now, as I understand it, Doctor, when a patient is to ie 
operated on, the surgeon has a blood type done in order that there might 
be available in the operating room blood from a blood bank in the event 
it becomes necessary to administer a transfusion? A. Yes, sir. 

Q. That is true. And, Doctor Dani, in addition to establishing the 
type of the patient's blood, prior to reaching surgery, his blood -- the 
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patient's blood, now -- is cross-matched with a specimen of blood from 
the actual container of blood from the blood bank that will be present in 
the operating room if necessary to be used? A. Yes, sir. 

Q. And that is called a cross-match? A. Yes, sir. 

Q. And the cross-match is done in the lab. They have a stock of 
blood on hand, haven't they? A. Yes, sir. 

* * * ak 
212 Q. Doctor, after a person is anesthetized -- now we are referring 
to January of '51 when you were at Providence -- and the surgeon begins 
the actual surgery, what, if any, duties did you have? A. It was the 
surgeon performed the operation; the duty of anesthetist in that case, 
spinal anesthesia, is to check the blood pressure of the patient and the 
status of heart and the pulse. 

Q. Well, you made sure, then, that you had the information which 
would be necessary to intelligently perform these functions as far as 
the blood pressure and the heart? A. Yes, sir. 

Q. And that was the information that we were inquiring about in 

213 the chart? A. Yes. 

Q. The complete blood count? A. Yes, sir. 

Q. And, in addition to that, the arrangements to have some quan- 
tity of blood available for purposes of transfusion if the patient should 
hemorrhage or for some other reason should need a transfusion? 

A. Yes, sir. 
Q. And that is and was your specific duty in the operating room 


on this morning after you anesthetized Mr. Day? A. Yes, sir. 


Q. And you can look in that record, can't you, Doctor, and find 
where you did actually record the blood pressure and various other things 
that were blood-wise of interest to you during the course of this surgery ? 
A. Yes, sir. 

* * * * 
214 Q. What is that, Doctor Dani? A. The blood pressure. 

Q. When were those entries made? A. That was made before 
the operation, during the operation. 
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Q. They were made by you? A. Yes, sir. 

Q. While Doctor Fulcher was operating? A. Yes, sir. 7 

MR. WELCH: What sheet in the chart are you referring to, 
Doctor? So the record will show it. 

THE WITNESS: No. 349, 139. | 

MR. WELCH: And is headed the "Anesthesia record"? 

THE WITNESS: Yes, sir. : 

MR. WELCH: I just wanted that sheet identified. 

BY MR. McCARTHY: | 

Q. Does it go beyond anesthesia, Doctor Dani? Doesn't it gO 

beyond, and doesn't it have to do with the blood pressure fluctuations of 


| 


the patient as the operation progressed ? | 
MR. WELCH: I think he just testified that and showed us where it 
did and said it was the anesthesiologist's duty to look out for those things. 
MR. McCARTHY: All right. 
BY MR. McCARTHY: 
Q. Now, Doctor, what type blood did Mr. Day have? A. _ Type TA 
Rh positive. 
215 Q@. And that cross-matched with what blood? A. The same group. 
Q. The same group. What does it say here? A. Bank: blood 
51272, which is Type II A Kahn negative. 
Q. So they took 512172 from the blood bank and brought it to 
surgery for use if necessary during the operation? A. Yes. 
Q. It was the same type of blood? A. Yes. | 
Q. And it had been tested for syphilis and found to be negative? 
A. Yes, sir. Excuse me. But on that, as far as I can see on the record, 
I never gave him any blood. | 
MR. WELCH: May I hear? 
BY MR. McCARTHY: 


Q. You never found it necessary to administer a transfusion? 


A. That's right. I never gave him any blood. 
Q. The record clearly indicates that Hugh Day did not. receive a 
transfusion? A. That's right. 


; 
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Q. So this specimen from the bank blood, No. 512172, which is 
Type I A Kahn negative, was never used? A. I haven't used any, as 
far as the record shows, that I haven't given any blood. 

Q. Of course, this record is absolutely correct, isn't it, Doctor? 

216 A. Well, I imagine so. 
Q. We hope so. So, if it doesn't show that Hugh Day needed a 
transfusion, you can state here today with certainty that he did not re- 
-ceive a blood transfusion? A. Yes, sir. 
* * * ak Fi 
226 THE COURT: * * * Do you know what the Kahn test is used for ? 
For what purpose it is made? 
THE WITNESS: Yes, your Honor. For syphilis. 
x * * * 
227 BY MR. McCARTHY: 

Q. His Honor brought up the Wassermann test. Do you know what 
that is, Doctor? A. Yes, sir. 

Q. What is that? What is the purpose of that? A. The purpose 
is to find out if the patient has syphilis or not. 

Q. So both the Khan and the Wassermann will tell us -- that is, 
those tests performed on a patient, the results will indicate whether that 
patient has syphilis or not? A. Yes, sir. 

MR. WELCH: I submit, for the record, he is not qualified in 
syphilology. He may be right and he may not be right. I don't know. 

In other words, I don't know how valid and precise these aids to diag- 

nosis are. But as it stands, he has flatly said that these tests determine 

whether a person does or does not have syphilis. I say he is not an 

expert in syphilology and I say unless he qualifies as one he should not 

be permitted to tell that the Kahn test and the Wassermann test determine 
228 whether a person has syphilis. 

THE COURT: I understood him to say it is for the purpose of 
determining. 

MR. McCARTHY: You speak of carrying water on both shoulders. 


Mr. Welch has just made the statement in front of the jury that every- 
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body in the courtroom and the jury knows what a Kahn test is. Now he 
is taking the opposite position. 7 

THE COURT: I think we have done the best we can, Mr. ‘Welch, 
on that, and I have ruled the man can testify if he knows what the purpose 
of the test is. Now that is subject to cross-examination. It is also sub- 
ject to other testimony on the point. i 

MR. WELCH: I am not quarreling with the fact that there are tests 
that are.used for diagnostic purposes. 
THE COURT: That is all, I think, that has been said. — 
MR. WELCH: If that is all that has been said, Iam satisfied. I 
thought the record stood otherwise. If it merely means they are aids to 
diagnosis, I am satisfied. ! 

THE COURT: The purpose of the test is for the purpose of deter- 
mining whether or not there is that condition. 
MR. McCARTHY: Exactly. 


* 





* 


BY MR. McCARTHY: | 
Q. Doctor Dani, in your review of the medical chart prior to 
beginning the administration of the anesthetic, did you read it and see 
what history Mr. Day gave upon admission to the hospital ? A. Yes, sir. 
Q. Did you notice in the chart that he gave a history of syphilis ? 
MR. WELCH: If the Court please, I object to any interrogation of 
this witness with respect to syphilis on behalf of the defendant Doctor 
Fulcher on two grounds: First, that if he is merely having this doctor 
repeat what is in the record, that is improper, because the record 
speaks for itself. If he is asking this witness what the appearance of the 






229 
















word "syphilis" in the record means with respect to this case, then we 

have come back to the point where I suggested to your Honor’ we needed 
some further discussion. Third, if he is invading with this witness an 

area of expert testimony with respect to syphilis, he hasn't qualitiod the 
witness. 
THE COURT: I think you are entitled to be heard on the second 
point you made, which I indicated my ruling and told you I had given 
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further reflection to that. But as to its admissibility against him and 
Providence Hospital, there can be no doubt in my mind on the other 
matters that are involved, and I suppose I ought to hear you now on the 

230 second point, to clear up that question before I permit him to give 
that testimony. So, I will do that and I will ask the jury to withdraw 
while we have that discussion. 

(The jury then withdrew from the courtroom.) 

* 5 5 ae 

240 THE COURT: I don't think the doctrine of res ipsa loquitur has 
a thing to do with it. 

The principle here is this: that the people that made and sold and 
distributed this particular spinal anesthesia said, in effect, it shouldn't 
be used if a patient has a disease of the cerebrospinal system as syphilis. 

MR. WELCH: That is right. 

THE COURT: Now, it is saying, it seems to me, in ordinary Eng- 
lish, regardless of medical terminology, that it shouldn't be used where 
a patient has syphilis. 

MR. WELCH: If that is what they meant, your Honor, why did they 
use all the mumbo-jumbo? Why didn't they say, "Contraindication: 
History of syphilis." 

THE COURT: I agree with you a history of syphilis isn't sufficient 
to contraindicate its use, but it certainly ought to put somebody on 
notice to make an inquiry. And it seems to me that they make a case of 
negligence unless that inquiry is made. 

241 Now, if syphilis is not a disease of the cerebrospinal system, such 
as you contend necessarily, that maybe should be shown to rebut the in- 
ference that it is. I think this statement here makes it a legitimate 
inference that syphilis is that kind of a thing, when it uses the word 
"as." And it is not medical knowledge we are indulging in; it is know- 
ledge of the English language. That is the point. It isn't a matter at all 
of the doctrine of res ipsa loquitur. It is the doctrine of what a person 
who uses this sort of thing is put on inquiry concerning. His inquiry 
may be that although he had a history of syphilis, he doesn't have it now. 








It may be that, even though he has syphilis now, it is not that kind of a 
syphilis that would be the contraindication that is here spoken of. That 
is not a question of res ipsa loquitur. And that is what has bothered me 


Since I said what I did when I said it; because the construction that you 
put on it at first appealed to me, that it had to be shown to be: cerebro- 
spinal disease. 

MR. WELCH: Cerebrospinal syphilis. I still say that, 

THE COURT: I know you do. But Iam questioning that because 
the people that made it and put it out strongly said that syphilis was that 
kind of a thing. : 

MR. WELCH: Oh, yes? 

THE COURT: Oh, yes, it does. 

242 MR. WELCH: You mean you interpret this to mean syphilis is 
cerebrospinal disease ? | 

THE COURT: Disease of cerebrospinal system as meningitis, 
spinal fluid block, cranial or spinal hemorrhage, tumors, or syphilis. 
Now they are the things that are comprehended within the expression 
grammatically as a disease of the cerebrospinal system. Now that may 
not be right. And you have got a right to show it is not right. : _ But it is 
a legitimate inference to draw from what the people that manufactured 
and distributed this thing said. 

MR. WELCH: I don't think so, your Honor. 

THE COURT: Well, I do. 

MR. WELCH: When they said first and they start out by saying 
"Disease of the cerebrospinal system," then I think this plaintiff must 
show, if he is going to rely upon this, that what they meant was what he 
says they meant, or that the man had what they said; because otherwise -- 

THE COURT: What becomes of the language "as syphilis"? 

MR. WELCH: What becomes of the whole sentence? This said 


"Disease of the cerebrospinal system as syphilis." 

THE COURT: Yes. 

MR. WELCH: Does your Honor think that means syphilis and 
disease of the cerebrospinal system are synonomous ? 
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THE COURT: It means if they have got syphilis, it is a contra- 

indication. 
243 MR. WELCH: It means if he had disease of the brain or disease 

of the cerebrospinal system. 

THE COURT: You can show that. 

MR. WELCH: -- caused by syphilis. 

THE COURT: You can show that. 

MR. WELCH: What is he going to show ? 

THE COURT: He is going to show he has got syphilis. 

MR. WELCH: Doesn't he -- 

THE COURT: I think the jury can indulge in a legitimate inference 
that it comprehends syphilis. 

MR. WELCH: Right at that point is where we depart. 

THE COURT: Exactly. 

MR. WELCH: I say it is a medical question and the jury shouldn't 
be allowed to assume anything. 

THE COURT: I say it is a matter of English. 

MR. WELCH: I agree with your Honor it is a matter of English but 


I can't read the English as you read it, because the primary thing is 


cerebrospinal disease. 

THE COURT: But they have included syphilis as one of those things. 

MR. WELCH: They have not included syphilis, your Honor, as a 
cerebrospinal disease. 

THE COURT: What in the name of Good Conscience does the word 
"as" mean ? 

MR. WELCH: Here, using a sequence, it means this: Cerebro- 

244 spinal system disease as meningitis, which affects the cerebro- 

spinal system; as a cranial or spinal hemorrhage, which affects the 
cerebrospinal system. 

THE COURT: Exactly. 

MR. WELCH: As syphilis which affects -- 

THE COURT: Precisely. 

MR. WELCH: He hasn't shown the man had a syphilis which 
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affected the cerebrospinal system. That is what I say he must show. 
That is what your Honor said. I can't see how you have argued yourself 


out of it. 
THE COURT: Because I have reflected on the use of the L English 


involved in this sentence. ! 
MR. WELCH: So that I will be finished and concluded, = your 
Honor feels now that these are admissible simply on the showing of a 
history of syphilis ? : 
THE COURT: It is a rebuttable inference, yes. 
MR. WELCH: That would make these admissible ? 
THE COURT: Yes. 
MISS NEILL: Could I be heard, your Honor ? 
THE COURT: Yes. | 
MISS NEILL: I think I have discovered something which is ex- 
tremely important and helpful which hasn't been mentioned here. 
THE COURT: Mention it, then. 3 
MISS NEILL: In the answers to the interrogatories filed by 
245 Winthrop-Stearns, the people who wrote this pamphlet, they have 
told us what they mean. The answer to the fourteenth interrogatory, why 
was this contraindication included. : 
THE COURT: Wait a minute. Let me find that, if you will. 
THE CLERK: Which file is it in? Which case? : 
MR. McCARTHY: 115. 
MISS NEILL: On the second page of those answers, your Honor, 
we find the answer No. 14. 
THE COURT: Yes. : 
MISS NEILL: And there they explain exactly what they meant by 
the language, which removes any necessity for interpretation. They say: 
"The foregoing statement was made in view of some 


medical opinions which expressed reservations as to the 
use of a spinal anesthetic in cases where there existed a 
syphilitic involvement of the cerebrospinal system." | 

Which clearly indicates that they are referring only to cases of syphilis 
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which involve the cerebrospinal system. So I don't think that really 
leaves any room for construction on our part as to what they meant. 

THE COURT: I think this in itself is an explanation in favor of the 
arguments made by both Mr. Welch and apparently by you; but I don't 
think it is dispositive of the thing until it is made. I mean it calls for 
that kind of an explanation. And I think it is susceptible of that. But I 

246 think it is enough to put the defendant on inquiry. You have evi- 
dently, or somebody has, made the inquiry here; and you have come up 
with an answer that I think is favorable to the construction you contend 
for. But I don't think I am at liberty to make that construction. 

MISS NEILL: Your Honor, the argument has been so extensive I 
won't add to it except to say we do object; and also to say I do believe 
Mr. Welch misstated something I had said earlier. I certainly did not 
concede on behalf of my clients that Mr. Day had syphilis when he 
entered the Providence Hospital. I think Mr. Welch suggested that I had 
so conceded. I wanted the record straight on that. 

THE COURT: That is all right. 

MISS NEILL: I just didn't want any misapprehension. 

THE COURT: The point where I think that only is relevant, it 
probably put somebody on inquiry as to whether he did have it or not. 

* * *x * 

248 (The jury returned to the jury box.) 

MR. McCARTHY: Your Honor, I would like to proffer that and 
have that marked at this point in the case, if we may. Perhaps you will 
recall from Tuesday, it was interrogatory No. 10 of those addressed to 
Winthrop-Stearns and in response thereto they attached an Exhibit C to 

249 the interrogatory. 

THE COURT: Yes. I will admit that. 

MR. McCARTHY: May that be marked. 

THE CLERK: That was interrogatory 10. And 13 was marked 
Plaintiff's Exhibit No. 2 for identification. 

MR. McCARTHY: Yes; I will include 13 at this time in the 
interest of economy of time. 
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MISS NEILL: For the purposes of the record, your Honor, we 
want to make it clear that we still object to the admission of this evi- 
dence. i 

THE COURT: You have made it so clear it couldn't possibly be 
mistaken, Miss Neill, and so has Mr. Welch. 

BY MR. McCARTHY: , 

Q. Doctor, there was a question asked of you, and then you had an 
adjournment from the stand. That question merely asked whether or not 
in your review of the record you noted the fact that Mr. Day had had 
syphilis in 1946 and had what is called the rapid treatment there for it. 
A. I don't recall. 

Q. You don't know whether you saw it or not? A. No, don't 
recall. 

Q. Doctor, what are the medical contraindications to use of a 
spinal anesthetic ? : 

x * * x 

252 A. As far as I can remember, the brain tumor, neurosyphilis, 
meningitis, hypertension, dermatitis, dermatitis of the part of the skin 
which one introduces needle, and a septicemia. ! 

* * bd * 

Q. Doctor, how would you determine the presence of the neuro- 

syphilis that you have given? : 
* * * * : 

253 A. When I read the chart, as a routine the surgeon will send the 
patient, they make a remark, because I am not the one that does the 
physical check-up on the patient. : 

Q. Who does the physical check-up on the patient? A. ‘The physi- 
cal check-up, first of all, the surgeon, whoever send the patient to the 
hospital. | 

Q. In this case that is Doctor Fulcher? A. Yes. Now, besides 

that, it is done -- they have a check-up again by the intern or resident. 

The history of the patient. : 

Q. What does that check-up consist of? A. The routine e physical 
examination. 
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Q. What type of physical examination? A. General physical 
examination, by taking the age, the complaint of the patient, the past 
history, the present history, the test of the reflexes. I am not -- I don't 
know exactly now because I don't do it any more. 

Q. And that, of course, would all be recorded in the chart? 

A. Yes, sir. 
ss 7 x aK 
254 Q. Doctor, we established an hour or so ago that both a Kahn and 
a Wassermann test will indicate the presence or absence of syphilis in 
the blood stream; isn't that true? 
* ac * * 
255 A. Yes. 

Q. When a patient is admitted to the hospital, didn't you testify 
that the admitting surgeon writes orders? A. Yes, sir. 

Q. And also, I think you said that the intern on the floor has the 
right to make orders? A. No; I said before that the intern or the resi- 
dent, of the patient as a routine, when he is admitted to the hospital, 
they do as a routine a physical check-up. 

Q. Isee. And I don't know whether I am clear on this. So that 
both the admitting physician and the intern can write in the doctor's 
orders before an operation? A. Yes. 

Q. Showing you the Plaintiff's Exhibit No. 4, which I will again 
tell you is the hospital record, are these on this page, and you look it 
over, Doctor, the doctor's orders? Both Doctor Fulcher's and the resi- 
dent? A. Yes, sir. 

Q. And what is the date of the first order that you see? 

A. 1-10-51. 

Q. January 19th, '51. And that is written on a prescription blank 

of O. Hugh Fulcher, M.D., 1150 Connecticut Avenue, isn't it? A. Yes, 
256 sir. 

Q. The name of the patient is Hugh Day? A. Yes, sir. 

Q. There are three items down the side of it. No. 3 says: "Admit 
at 10:00 a.m. on Friday compensation case''"? A. Yes, sir. 


. No. 2 says will do myelogram at noon. Correct? A. Yes, sir. 
. No. 3 says M.S., one-quarter grain? A. Yes. ; 

. Is that morphine? A. Yes. 

. Then there is an X, S-C-O-P, 1/200ths of a sical A. Yes, 


Q. That is a drug? A. Scopolamine, if Iam not mistaken. : 
can't read it very well. 
Q. Over on the right side of this form there is a note "Operating 
room at 11:00 a.m."? A. Yes, sir. 
Q. And that is signed by Dr. O. Hugh Fulcher? A. Yes, sir. 
Q. Now, Doctor Dani, underneath that we find again more medical 
orders by doctors. On what date? A. January 12, '51. | 
257 Q. What is the first order that is on the chart? A. No ‘eee 
Q. That is signed by whom? A. D.S. Nelson. 
Q. Do you know if he was a resident at Providence Hospital at 
that time? A. No, I don't remember. 
Q. But these are the doctor's orders, so this would me to be 
ordered by a doctor? A. Yes, sir. 3 
Q. We have again on 1-12-51 a series of orders and I am going 
to read them to you and you tell me whether I am right in my inter- 
pretation of the penmanship. No. 1, "Removal of disc and insertion of 
screws at 11:00 a.m. tomorrow." A. Yes, sir. 
Q. No. 2, "Enema, this afternoon." A. Yes, sir. 
. No. 3, "Nembutal, grains"? A. Three. | 
. Is that correct? A. Yes, sir. i 
. No. 4 is "M.S. one-quarter grain''? A. Yes, sir. | 
. That is the morphine again? A. Yes, sir. : 
258 Q. And 1-12, the one under that is the "Scop, as of a grain"? 
A. Yes, sir. 
Q. To the right of those two, that morphine and that Scop, they 
were to be given at 9:00 a.m.? A. Yes, sir. 
Q. That referred to what -- 9:00 a.m. on 1-13, the day of the 
operation? A. Yes, sir. 
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. Now, under that, No. 5 is "Cross-match'"'? A. Yes, sir. 

. For 500 c.c.'s of blood? A. Yes, sir. 

. No. 6, a symbol meaning nothing? A. Yes. 

. A zero, which medically on this chart means nothing? A. Yes, 


Q. Then the word "per" and the word "os."" That means through 
the mouth? A. Yes, sir. 
. After midnight? A. Yes. 
. Then No. 7 is "A regular diet today"? A. Yes, sir. 
. Now who signed that last list? A. Doctor Fulcher. 
. Doctor Fulcher? A. Yes, sir. 
. On 1-12-51? A. Yes, sir. 
. Now, we have another entry on 1-12-51, signed by D. S. Nelson? 
A. Yes, sir. 
Q. The first is "Ac.b.c."? A. Yes, sir. 
Q. The second is a urinalysis? A. Yes, sir. 
Q. And the third is "An s.s. enema tonight.'' That means a soap- 
suds enema tonight, doesn't it? A. Yes, sir. 
* * * * 
260 Q. Doctor, the next entry is on the 13th, isn't that true? A. Yes, 
sir. 
Q. And these entries are subsequent to surgery, are they not? 
Look them over. A. Yes, sir. 
Q. In other words, the catheterization, flat in bed? A. Yes, sir. 
Q. Everything on 1-13, that is in the doctor's orders? A. Yes, 


Q. Is something that was written after Mr. Day had been to the 
operating room and come back? Take your time. A. Well, I can't see 
only the January 13. The orders of the doctor, I believe Doctor Fulcher. 

Q. They indicate that they were written after surgery? A. Yes. 

Q. Are you familiar with the symbol "'S.T.S.' in doctor's orders? 
Let me write it on the board. Doctor Dani, Iam going to ask you if that 
doesn't mean, Doctor -- will you look at this. A. Yes, sir. 





: 91 : 
Q. If this isn't the abbreviation "S.T.S.,"' standing for a sero- 
logical test for syphilis? A. I don't know. : 
Q. You are not familiar with that symbol? A. No, I don't remem- 


ber. 
* * bs x 
263 Q. Now, Doctor Dani, you have studied this chart. Prior to the 
operation there is absolutely no order for a Kahn test, is there ? A. No. 
Q. And prior to the operation, there is absolutely no order for a 
264 Wassermann test? A. No, I don't see it here. 
* * * 
266 THE COURT: What is your pending question? : 
MR. McCARTHY: My question had to do with whether or not 
before the operation there was a Kahn test made on Mr. Day. : 
267 THE COURT: He said no. 3 
MR. McCARTHY: Then my next question would be whether there 
was a Wassermann test made. 
THE COURT: I think he said no to that, too. 
THE WITNESS: Yes, your Honor. 
THE COURT: Let's don't struggle over that. You — established 
that. | 


* * * * 3 


268 THE COURT: I say, is the result of the blood test that was taken 
shown ? 

THE WITNESS: Well, Your Honor, here where it says, ’ says the 
Kahn negative; by cross-matching. And the patient's type of the blood 
are A Rh positive and cross-matches the bank blood 512172 which is 
type 2A. Kahn negative. | 

THE COURT: Kahn negative refers to the blood that it was cross- 
matched with, the blood bank blood? | 

THE WITNESS: Yes, your Honor. 

THE COURT: Does the analysis of the patient's blood, does the 
report on that show ? | 

THE WITNESS: Your Honor, as far as I can remember oo 
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THE COURT: Not what you remember, but what the report 
showed. | 

THE WITNESS: The report shows here that Kahn negative; by 
cross-matching. The other one shows the differential count and the 
hemoglobin and how many blood cells per cubic. 

THE COURT: Does that show anything about the presence or 
absence of syphilis ? 

THE WITNESS: Your Honor, there are two different ones. One 
is, here in the red one, it doesn't show because it isn't for syphilis test 

269 . .in the red one. 
BY MR. McCARTHY: 

Q. Let's identify the red one. The red one is the complete blood 
count? A. Yes; the blood count. That is right. 

Q. Go ahead. A. The white one, by cross-matching, is negative, 
Kahn negative. 

Q. Yes, but that refers to the blood donor's blood, as you just 
informed his Honor ? 

MR. WELCH: That is what he is saying now. 

THE COURT: No, that is not what he is saying now. And that is 
what has got me confused, because I thought you said that the blood that 
showed Kahn negative was not the patient's blood but was the blood that 
it was cross-matched with to be used in case of a transfusion. 

THE WITNESS: Well, I don't know that, your Honor. 

x cd ae * 
280 BY MR. McC ARTHY: 
Q. I had asked the Doctor I think if he recalled the deposition in 


my office at which time counsel was present. I believe you said you 
had? A. Yes. 

Q. Now Iam going to read you a series of questions that I asked 
of you at that time and the answers which you gave at that time. That 


was November 6, 1957, Doctor. 
ae * 
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281 BY MR. McCARTHY: | 

Q. "Question: Do you recall any enntraindbextions as to the use 

of a spinal anesthetic ? 

"Answer: As I told you, I don't recall exactly, but | as far 

as -- in one instance, for instance, I believe if a patient has a 

very low blood pressure or some sort of heart trouble -- 

"Question: You don't give a spinal anesthetic ? | 
"Answer: That's right. As far as I can remember. I'm not 
so sure right now, but I think so. | 
- "Question: Any others? 
"Answer: Oh, there are a few more, but I don't recall --I 

think there are definitely some more iar but I 

don't recall them. 

"Question: Did you ever know that certain diseases other 
than heart trouble and low blood pressure -- 

"Answer: I said I don't remember. 

"Question: -- are contraindications to -- 

"Answer: I don't remember, I told you, except the one with 
the heart trouble, very bad heart trouble." 
Do you recall being asked those questions and giving those answers . 
282 °#&«SA. Yes; I might. 

Q. What? A. I may. ) 

Q. You either do or don't. A. You might have asked me the 
question because I don't have the chart in front of me. So if you say so, 
it must be so. 

Q. Yes. And at that time you mentioned absolutely no contra- 
indications of which you had any knowledge except low blood pressure 
or very bad heart trouble? A. That is correct. 

Q. Where did you get the information that you testified to here 
this morning, between November 6, 1957 and today, which is March 3rd, 
1958? A. No. 1, when I give the anesthesia was seven years ago. 

Q. Wait a minute. Just answer my question. And my question, 
Doctor, is this: Apparently between November 6, 1957 and today, 
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March 3rd, 1958, you acquired some more knowledge about contra- 
indications to the use of a spinal anesthetic, didn't you? A. Yes; that 
is correct. 

Q. Where did you get that information? A. I check on my medi- 

cal books. 

Q. What books did you check on? A. Medical book. 

283 Q. Specific books? A. No. I can provide you the books if you 
want me. 

Q. Do you know the names of the authors? A. No. I didn't look 
at the names of the authors. But I can provide you. 

Q. You can provide me with the books? A. That is right. 

Q. Where are these books? Where did you do this checking? 

A. Checking at home, of course. 

Q. Are these books that you have at home? A. Yes. 

Q. What is the title of any one of these books? A. About 
anesthesia specific. 

Q. About spinal anesthesia? A. Yes. 

Q. Do you now know the names of the authors of any of these 
books? A. One of them might be Adriani from one of the anesthesia. 

Q. Dr. Edward Andre? A. That is right. 

Q. You checked his books? A. Yes. 

Q. Did you see neurosyphilis? A. One of the books was neuro- 
syphilis. I don't know specifically, Mr. McCarthy. I say I looked in differ- 
.ent books. Among them you asked me actually which person was who 
wrote one of the books. I said Mr. Adriani. 

Q. Doctor Adriani? A. That is right. So, I can't tell you exactly 
Doctor Adriani or the other ones. But I check because I want to refresh 
my memory on anesthesia. 


Q. What you are testifying here today is something you read in 
some books after November 6, 1957? A. That is right. 

Q. Did you read them in the last two weeks or so, since this case 
has been set for trial? A. Since I had deposition; because I had never 
paid any attention. 
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Q. Up until the time of the trial you never paid any attention to 

any of these facts? A. That is right. ) 
* * % sd 

Q. Had you read Doctor Adriani when I took your deposition? 
A. I might have read it. 

Q. You didn't make any mention? A. I didn't,sir. When I give 
you the deposition the first time and the second time, I never looked 

285 because I have left the field of anesthesia. I didn't recall at all 
about the case which I was faced to give the deposition. So I give to the 
best of my knowledge, I gave anything I was asked so far as I could 
remember. Now as it came to the Court, I thought why, I will check and 
refresh a little my memory. 

* * * * | 

295 Q. Doctor, just so I now understand that you relied on a book 
which you have read within the last -- did you say few days? A. Few 
days; that's right. 

Q. For your testimony here? A. Yes. I just had refreshed my 
memory about the time I learned a little about anesthesia; of these 
which I was at Victoria Hospital. I just wanted to refresh myself. 

Q. And you finished a course there at Royal Victoria? A. It was 
not actually a course. I had six months at Royal Victoria as an anesthetist; 
as an intern anesthetist. I don't know what you call it. | 

Q. Were you doing strictly -- A. Anesthesia. In the morning and 
in the evening, and at night too. Nothing else. | 

Q. For six months? A. For six months, sharp. | 

Q. Now, in the administration of a spinal, first of all, do you have 
any recollection of the physical position or anything about the adm inis- 
tration of the spinal to Mr. Day? A. I recall only what I have wate 
there. 


Q. Now, how would you do it? And use this record to i if it 

296 helps you recall those events back in January 1951. Would he 
have sat on the table, Doctor Dani? A. I beg your pardon? : 

Q. Would he have sat on the table and hunched over? A, Yes. 
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Q. And then what do you do at that point? You give him novocain? 
A. First of all, when I get in the room, we have scrub for three or four 
minutes. We have sterile gloves. And we have painted the back of the 
patient with antiseptic. And then find out what part of the body, what 
part of the spinal you are to use the needle. After we have found that, 
then you do -- 

Q. Let me stop you at that point. That is determined by touch and 
by vision? A. By touch and by vision. 

Q. And would you generally do it above or below or at the opera- 
tive site? A. Well, there is no such a thing up or below, as far as I 
can remember, of the operation. If it is stated that the patient is going 
to have a lamintomy, as a rule, I at least did at that particular case, that 
I give between the third and fourth, or fourth and fifth spinal. 

Q. Does it make any difference at what point in the spine the 
suspected disc is? A. Oh, yes. No, definitely not. As far as I can 
remember; because I can't recall any more. But this particular case, 

297 I have given a spinal between the fourth and fifth. 

Q. Do you recall how many injections you made in an attempt to 
induce anesthesia? A. I never have done more than three, four in my 
life. Because I have given thousands spinals during the war for people 
who were laborers, working, during the war in Europe, and we took that 
for tests, for syphilis tests, and it has become such a routine that it 
was no difficulty for giving any spinal needles in the spine. 

Q. What type of test was this you were talking about in Europe ? 
A. The spinal test for syphilis. 

Q. What did you do? A. We just took the liquid of the spine. 
Spinal fluid. | 

Q. You withdraw that from the spinal column? A. That is correct. 

Q. And that is analyzed? A. I don't know what they did but we sent 
to laboratory. 

* ok x ss 
300 Q. Doctor, those things that you are describing, that is merely 
the insertion of a needle and the withdrawal of some fluid. A. Yes. 


Par ae 


Q. The things you mentioned over in Europe? A. That is correct. 
Q. That is called merely a puncture? A. That is right. 
301 Q. That is just withdrawal of fluid for some sort of analysis? 
A. That is correct. 

Q. But the administration of a spinal anesthetic is a little differ- 
ent, is it not? A. Well, you asked me before how many times have you 
inserted a needle in the spine and I said three to four times and I said 
I have done it lots in Europe. And -- ! 

Q. But it is a different type of needle that is used in administra- 
tion? A. More or less the same needle. 


Q. More or less? A. Yes. 
Q. How big is that needle? A. The needle is a Wassermamn 


needle. 

Q. How long is it? A. About that long, I think. , 

Q. How much of that goes in the patient's back? A. I don't know 
exactly. But it would depend on the patient, how fat the patient is. 

Q. Take someone as fat as I am. I am fat in one place, Doctor. 
How much of a needle would you put in my back? I weight about 150 
pounds. A. I just -- Mr. McCarthy, you can't say how far you put the 
needle in your back. You put the needle in the back to get the spinal 

302 fluid. In that case as I did in Europe, here again I did the needle 

in the spine in order that I can inject the spinal anesthesia. : 

Q. Is it two inches? A. Well, I can't tell you two inches or an 
inch and a half. It just depend. 

Q. Isee. A. Yes. 

Q. And when you inject it, is it possible that ron could strike 
bone? A. Oh, yes. 

Q. You have done that? A. You can. 

Q. And is it possible that you can strike a nerve? A. No, I don't 
think so. 

Q. You don't think so? A. No. 

Q. Have you ever seen a patient jump? A. No -- ! 

Q. Wait until I finish my question. -- when a needle has been 
injected in their spinal canal? A. I don't recall. ! 
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Q. You may have and you may not? A. I may and might not. 
Q. Now, Doctor Dani, what about the spinal cord? This is in the 
303 back, isn't it? A. Yes; that is correct. 
Q. How low does that go? A. I think it goes, so far as I can 
remember, because as I stated before, in the deposition, I haven't done 
for a long time anesthesia and I am not anatomy doctor, but as far as I 


can remember, it goes as far as No. one, I believe. 

Q. Could it go to the top of L-2? A. My anesthesia -- my needle 
in this particular case was four and five. 

Q. Your chart shows that? A. Correct. If I put in four and five, 
that is that. 

Q. But the spinal cord extends down to the bottom of the first 
lumbar vertebra or the top of the second lumbar vertebra? A. That is 
correct. 

Q. And what is the spinal cord? A. The spinal cord is a part of 
the nerve. The spinal cord. 

Q. The nerves are encased init? A. That is right. 

Q. All of the nerves that control motion and feeling? A. Mr. 
McCarthy, if you want to ask me specific questions - anatomy question 
I can't give you or a neurological question. 

Q. Is it your positionhere today that you don't remember what 
you knew on January 13, 1951 about the spinal column? A. I can tell 

304 you only that as far as I was concerned to give anesthesia, I 
remember how to do anesthesia at that time. 

Q. Did you know about the spinal cord being in there? A. Oh, 
definitely. I do it now too, but I can't give you any specific exact answer 
as far as the anatomy of the body right now. AsI say, Iam not an 
anatomist. 

Q. Now you are doing dermatology? A. That is correct. Medi- 
cine. 

* oe aK rd 
308 Q. Doctor, prior to the recess we had determined that the spinal 
cord extended down to the bottom of the first lumbar vertebra or the 








top of the second lumbar vertebra. Let me ask you this: The spinal 
| column extends below the spinal cord, does it not? A. Would you repeat 


again, please? 

Q. The spinal column -- that is the vertebral column -- | eaten 
down below that point where the spinal cord ends? Or put another way: 
The spinal column extends all the way down to the coccyx? A. Yes. 

309 Q. And the spinal column stops at some point and —" extend 
right to the bitter end at the coccyx? A. No. 

Q. What is included or what is inside of the spinal column from 
the point where the spinal cord ends to the bottom of the spinal column? 
A. Well, the cauda equina, as far as Ican remember. ! 


* x* 1 * ! 
310 Q. * * * Doctor. Isn't it true that inside of the cauda equina are 
311 the nerves -- Wait a moment, Doctor. -- that control the motor, 


that is, the ability to move, and sensory activities of the body from that 
point down ? ! 

MISS NEILL: Your Honor, I object to that question on the ground 
that it is patently inadequate and inaccurate from a medical point of view. 
Mr. McCarthy maybe mis-spoke, your Honor. The nerves aren't inside 
the cauda equina. I think you should rephrase the question. : 

MR. McCARTHY: Iam not a doctor, your Honor. If eid are not, 
Doctor Dani can say so. 

MISS NEILL: He has just told you the nerves are the cauda equina. 
The nerves aren't inside. At least, I think that is what he testified. 

THE WITNESS: That is correct. You have the lumbo-sacral 
nerves and one coccyx nerve which, as far as I can remember -- as 
stated before, Iam not anatomy doctor and Iam not a neurologist. But 
as far as I can remember from my medical school, this plexus innervate 
are the bladder, the urethra, urinary, and the rectum, and certain parts 
of the skin. 

BY MR. McCARTHY: : 
Q. The nerves that control in that area are the genito-urinary 


system, is that what you said? A. That innervate. 
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Q. Urinary -- that has to do with the function of urination? 
312 A. That is right. And the bladder. 

Q. The bladder which again has to do with urination? A. That is 
right. And the rectum. 

Q. And the rectum has to do with defecation? A. That is correct. 

Q. And those nerves are in the cauda equina? A. Cauda équina, 
as far as I can remember. 

Q. Doctor, who was your superior at Providence Hospital? 

A. Doctor Devlin. 

Q. What was his title? A. He was the chief anesthetist at Pro- 
vidence Hospital. He was the chief anesthetist. 

Q. Do you know whether he was certified by the American Board 
of Anesthesiology? A. You have already asked me that question and I 
said I didn't remember. I don't know. 

Q. Let me ask this: Were you certified? A. No, I wasn't. 

Q. By the American Board of Anesthesiology? A. No; neither for 
that nor licensed to practice in the District of Columbia. 

Q. And that obtains at the present on January 13? A. That is 
correct. 

* ak * * 
313 CROSS-EXAMINATION 
BY MISS NEILL: 

Q. Doctor Dani, when did you graduate from medical school? 
A. University of Vienna, in Austria. 

Q. And when did you graduate from there? A. In 1944. 

Q. What training did you have, if any, subsequent to your gradua- 
tion? A. I went to the University Clinic at the University of Vienna and 
then afterwards I went to the Venice Hospital. 

x ok * * 
314 Q. Doctor, while you were at those hospitals, did you have train- 
ing such as the internship and residency training that we have here? 
A. Well, in the medical school, medical training is a little bit different 
from the United States. While you are studying in medical school, the 
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last two years you spend in and out of the hospital, which it corresponds 
to the internship in the United States. 

Q. No. I was asking you about these hospitals where you went 
after you graduated in 1944, and I wanted to know what kind of work you 
did at those hospitals. A. Internal medicine and among them was 
surgery and obstretrical and gynecology. 

Q. Did these hospitals have a training program for young physicians 
which is like our programs for interns and residents? A. Yes. 

Q. When you came to this country, you testified you studied in 
Canada; is that correct? A. When I came to Canada, I got appointment 
at Royal Victoria Hospital for six months or, if I wanted to take the full 
training of two years, which was connected with Royal Victoria Univer- 
sity for teaching purposes. I took six months which I did anesthesia at 
the Royal Victoria but I didn't take a course for teaching purposes at 
McGill University. Only six months in anesthesia which was just for the 

315 purpose generally for my -- for my purpose. I don't know how to 
state it. | 

Q. Do you remember who was the head of the anesthesia at the 
Royal Victoria Hospital? A. Yes. My chief was Doctor Wilconson. 

Q. Did he give you instruction in anesthesia? A. Yes. We had 
every other day more or less meetings and consulting about cases that -- 
the way of using inhalation anesthesia and spinal anesthesia. : 

Q. What type of spinal anesthesia did you give at that hospital ? 

A. Mainly we gave pontocaine; mainly spinal anesthesia with pontocaine 
and sometimes with nupercaine. 
Q. Is nupercaine another drug which is used for spinal aneuthentia? 
A. Yes. : 
Q. Did you use any procaine at this hospital? A. I think so. I 
can't recall exactly but I remember exactly pontocaine. ! 


Q. Is procaine another drug which is used for spinal anesthesia? 
A. Yes. : : 
Q. Did you give anesthetics yourself in addition to watching others 
administer them while you were in Canada? A. I give, myself. First,in the 


early part, in the first two, three weeks, we were under supervision of the head of 
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316 the department or the resident who has been there for a year or 
two years at the hospital, and then after that we gave ourselves, but it 
was so that we didn't decide the anesthetic except what was the routine 
of the Royal Victoria Hospital in Montreal. 

Q. Did you have any idea about how many anesthetics you would 
administer, say, in the course of a week? A. In minor and major 
surgery at least three, four a day, and beside that, for obstretric cases 
at least two or three a day too, which amount to six, seven anesthetics. 

Q. When you came to this country I believe you testified, Doctor 
Dani, that you went to George Washington Hospital? A. Yes, I did. 

Q. And about how long were you there? A. I was, I believe, a 
couple of months. 

Q. Did you administer anesthetics there? A. Yes. And alone. 
We were not under supervision of somebody. 

Q. Who was the head of the department there. A. As far as I 
can remember, it was Doctor Copeland. 

Q. Did he give you some further instruction? A. No. But we had 
meetings and discussed cases, and that was all. 

Q. With Doctor Copeland? A. Yes. 

317 Q. You actually administered anesthetics yourself? A. Oh, yes. 

Q. When did you come to Providence, Doctor Dani? A. Right 
after. I mean I left George Washington Hospital, right the next day I 
started work in Providence. 

Q. Did you testify that that was in July of 1950? A. I can't recall 
exactly but at that time, I guess. 

Q. It was inthe summer? A. Yes. 

Q. Did you administer anesthetics yourself from the time you 
came to Providence? A. Yes. 

Q. How many anesthetics did you administer for Doctor Fulcher, 
if you can give us any estimate? A. I can't really give exactly esti- 
mate but I give many. 

Q. What types of operations were those for? A. Doctor Fulcher, 


his operations mainly were spinal operation. Mainly. 
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Q. And did you give anesthetics for those operations ? A. Yes. 

Q. At the present time, Doctor Dani, are you licensed > practice 
medicine? A. Yes, ma'am. 

Q. Where are you so licensed? A. In the State of Maryland. 

318 Q. When did you become licensed in Maryland, if you meen 
A. I believe '54. 

Q. Are you a citizen of the United States? A. Yes. 

Q. And how did you become a citizen? A, How did I become a 
citizen? : 

Q. Are you a Naturalized citizen? A. Yes. 

Q. What type of work are you doing at the present time? A. Iam 
doing outpatient clinic work. Where a patient will walk in the hospital; 
or Army people who are sick; and soldiers and officers and dependents. 

Q. It is the members of the armed services, members and their 
families? A. That is correct. | 

Q. Are you an employee of the United States enema A. Yes. 

Q. When was it, Doctor Dani, that you first heard about the Day 
case? Mr. Day's problems? A. Iheard for the first time when I was 
summons'd. Yes, I was -- I don't know how you call it in English, but 
I was handed a paper and said I have to come for a a, And 
that was many years ago. : 

319 Q. Was that in the early part of 1954 that you recall? A. I think 
it was. 

Q. Did you have any knowledge before that time of a patient 
named Hugh A. Day had complications following an operation ?: A. No, 
not never. Not even right after the operation, which sometimes if some- 
thing happened to a patient, somehow the doctor, they bring it to their 
attention and the doctors talk about the cases. I never heard anything 
about it. | 

Q. Do you ever recall any case, Doctor Dani, where you made 
18 or 19 attempts to enter the spinal canal before getting in? A. Never 
in my life. Never. | 

Q. What would you do if you didn't get in on three or four attempts, 


Doctor? A. Actually if you had had some training, you get in unless you 
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have bad luck and then you let the next anesthetist or the surgeon him- 
self try it. 

* * * * * * cs * 

321 Q. Providence Hospital, when you were there, Doctor Dani, I 
believe you testified that there was a board upon which the operations 
were posted, is that right? A. That is correct. 

Q. And what was on this board? What information? A. Well, 

322 when the nurses, anesthetist, doctors came in, they had the head 
of the department, in which case was Doctor Devlin or I don't recall the 
head nurse, put the name of the patient, the kind of operation, and the 
kind of anesthesia and the name of the surgeon, and the name of the per- 
son who was going to give the anesthetic. 

Q. Do you know as a result of your work at Providence and your 
experience in the anesthesia department, Doctor, who made the decision 
as to whether a certain patient should have an inhalation anesthesia or a 
spinal anesthesia? A. Well, it was surgeon, of course, who decided 
what kind of anesthetic was he going to get. And especially in a hospital 
like Providence. 

* * id bd * * mK *x 

Q. Thank you. Doctor, when did you leave the field of anesthesia, 
do you remember? A. Well, after I have spent about a year and a half 
in anesthesia department at Georgetown University Hospital. 

Q. Will it refresh your recollection if I suggested that it was in the 


summer of 1953 that you left the anesthesia? A. Yes; that is correct. 
oe xe * * * aE xe * 


Q. When you left anesthesia at Georgetown, Doctor, what did you 


go into? A. I went to dermatology and venereal diseases, which was a 
field in which I was interested before I came to this country. 

Q. Have you administered any anesthetics at all since you left 
anesthesia at Georgetown in the summer of '53? A. No. 

Q. Have you kept up on the literature? A. No; never. I haven't 
seen any; except what I read the last ten days I believe. 

Q. Doctor, could you tell us in simple layman's language what you 





———_ aaa 
105 | 
meant when you spoke of neurosyphilis on direct examination ? A. Well, 
324 what came in my mind -- ) 

Q. Wait a minute. I just want to make sure you understand my 
question. I wanted to know what neurosyphilis is; what kind of disease 
itis. A. Well, it is a disease of the brain and the spinal -- of the nerve. 

Q. Is it the same thing -- A. Cerebrospinal syphilis. 

Q. The neurosyphilis and cerebrospinal syphilis mean the same 
thing? A. That is correct. ! 

Q. Now do all patients who have syphilis developythe syphilis -- 
A. No. 

Q. Wait a minute. I feel sorry for the reporter —* she only 
has two hands. She can only take one of us. A. I am sorry. 3 

Q. I was asking you whether all patients who contract syphilis 
develop neurosyphilis. A. No, I don't think so. At least my knowledge 
is that you have a primary syphilis and secondary syphilis and tertiary, 
which on tertiary syphilis it becomes cerebrospinal ss soenael: or neurosy- 
philis which is the brain or the spinal is involved. 

Q. Normally then, primary and secondary syphilis don’ t involve 

325 the brain? A. No. As far as I know, no. 

Q. What are the symptoms of primary and secondary syphilis? 

A. Primary syphilis is so the first contact that you get is a slight ul- 
ceration. And if you get a check to the doctor, you find out that on the 
test that you have syphilis; and if you don't, sometimes it cures itself 
after a few days or a week, and then it goes without knowing. : And then . 
the secondary syphilis, which after six or seven weeks it comes to sort 
of a rash or some sort of dermatitis or ulceration in your body. And 
you have mucus of your mouth and throat. You have ulceration. And 

that is the time that many times that patient comes to the secondary 
syphilis because on the first they just don't think -- it doesn't hurt them, 
so they don't pay very much attention. And that is the secondary syphilis. 

Q. Doctor Dani, if a patient has primary or secondary syphilis, 
without any cerebrospinal syphilis, is it in your opinion all right to give 
him a spinal anesthetic? A. Yes. 


* * * * * * * * 
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326 Q. (By Miss Neill) Just to make sure that we all understand each 
other. As I understand your testimony, the only kind of syphilis which 
is a contraindication for spinal anesthesia is neurosyphilis or cerebro- 
spinal syphilis; is that correct? A. Yes, ma'am. 

Q. Now, on your direct examination, Doctor Dani -- A. Excuse 
me. I mightpointout: I think, as far as my knowledge in dermatology, 

I think so. That in, let's say you just happen to have on the secondary 
syphilis that your skin is somehow -- your back, your spinal is involved, 
and of course you don't give any needle in your back if that part of your 
body is affected. 

Q, Yes, you testified on your direct examination that dermatitis 
in the lumbar area is a contraindication? A. Thatis right. 

Q. And that would include the dermatitis which accompanies 
syphilis? A. Yes. 

* * is ae * * * 2 

327 Q. Doctor Dani, are you familiar with the use of nupercaine ? 
328 A. Yes. 

Q. Was nupercaine in use in the District of Columbia while you 
were at Providence so far as you recall? A. I don't really very well 
recall if it was used at that time. I don't recall. 

Q. Well, in the course of your anesthesia experience, you did have 
occasion, I believe you testified, to use nupercaine? A. Oh, yes. 

* * * cd xe * x wk 

330 Q. (By Miss Neill) Doctor Dani, will you name for us the spinal 
anesthesia drugs with which you are familiar. A. At least I was at that 
time, it was with pontocaine and nupercaine. 

Q. Can you think of any others with which you were familiar at 
that time? A. No. But because these two, as far as I can remember, 


they were the two most which we used. Mainly pontocaine. 
* * * * * me x * 
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Tuesday, March 4, 1958. 

(The Court reconvened at 10:05 a. m. ) : 

* ‘ * * * * * 

DR. ASAM DANI, the witness on the stand at adjournment, re- 
sumed the stand and further testified as follows: 

BY MISS NEILL: ! 

Q. Doctor Dani, at the end of the day yesterday I believe we 
were discussing the fact that there were several drugs which could be 
used for spinal anesthesia; isn't that correct? A. Yes. : 

Q. And I believe you had also testified yesterday there were cer- 
tain contraindications, which you listed for us, to the use of spinal 
anesthesia; is that right? A. Yes. 

Q. And among these contraindications I believe you listed a 
disease of the cerebrospinal system; is that right? A. Yes. | 

Q. Doctor Dani, if a person has a disease of the cerebrospinal 
system, that is a contraindication to the use of any spinal anesthetic; 
is that right? A. Yes. ! 

Q. And that doesn't apply only to pontocaine, does it? A. That is 
right -- I am sorry. | 

Q. Maybe I better say it more clearly. You said if a person has a 
disease of the cerebrospinal system, that is a contraindication to the use 
of any spinal anesthetic. When you say any spinal anesthetic, you don't 
mean just pontocaine, do you? A. No; not alone pontocaine. Any other 
spinal anesthesia. : 

Q. Now yesterday also, Doctor Dani,I think we had testimony 
from you to the effect that it was the custom at Providence Hospital for 
the surgeon to decide whether a certain patient would have a spinal 

342 anesthetic on the one hand or an inhalation anesthetic on the 
other hand; is that correct? A. Yes. | 

Q. Now my understanding is that it was the department of 
anesthesia at the hospital which made the decision whether a spinal 
anesthetic would be given using pontocaine or whether a spinal anesthetic 
would be given using one of these other spinal drugs that we have dis- 





cussed; is that correct? A. That is correct; except in some teaching 





348 a * F * 
349 As your usual procedure, I understand, before doing anything to 
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university hospital which the surgeon -- 

Q. We are just talking about Providence and I just wanted to 
find out who was it that decided whether we would use pontocaine or 
nupercaine or procaine or some other drug. A. The head of the de- 
partment. 

Q. Also, yesterday you were telling us that there was a sort of a 
blackboard in the hospital. Were you referring to a board similar to the 
one which we see? A. Yes; except in black. 

Q. It was a black blackboard? A. Yes. 

,Q. And each morning, I believe you told us, when you arrived at 
the hospital you would see on this board a list of all the people who were 
going to be operated on, together with the name of the operating surgeon, 
the name of the anesthetist and certain further data; is that right? A. That 

is correct. 

Q. Who made the entries on the board? Who did the actual writing, 
Doctor Dani? A. Other than the head of the department or, as far as I 
can remember, he told the head nurse to put it down if he was absent or 
if he was somewhere else busy. 

Q. None of the surgeons did any writing on that board? A. No. 

Q. One further thing which I would like to clarify. Yesterday you 
were asked about the patient's record in this case and you were asked 
whether you remembered seeing anything on it about a history of syphilis. 
Do you recall, Doctor Dani, reading this particular record? A. No. 

Q. So, of course, you don't recall what was on it or whether you 
saw any given thing on it, do you? A. No, I don't recall. 

Q. Because you have no recollection? A. That is correct. 

x x * * x * * 

MR. WELCH: I have a few questions, your Honor. 

BY MR. WELCH: 


the patient with respect to anesthetic, you did get the chart and did re- 
view those things in it that had any relation to giving anesthesia, didn't 
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you? A. That is correct, sir. | 

Q. So we may assume in Mr. Day's case that you did examine 
Mr. Day's chart just as you would any other patient? A. That is correct. 

Q. And when you examine the chart as you would in any other 
patient's case, you would look to see what the doctor reported as being 
Mr. Day's condition upon admission to the hospital? A. That is correct, 
sir. | 

Q. So we may assume that in this case, inasmuch as the record 
shows that you did give the anesthesia, before you gave the anesthesia 
you did look at this information? A. That is correct. ? 

* * * * ak * * * 

351 Q. * * * Are there different kinds of syphilis? A. Syphilis 
is, as I mentioned yesterday, divide them into first stage, second stage 
and third stage. At least that is what I learned once. 

352 Q. And, basically, what is syphilis? A. An infectious disease. 

xe ee * * ok * 2 * 

Q. Does syphilis, the word "syphilis", mean the same thing as 
disease of the cerebrospinal system? A. No. : 

Q. Ihave written on the same side of the line with the word 
“syphilis" the word "tumor."' Does the word "tumor" mean anything to 
you as a physician? A. Thatis correct, yes. : 

Q. Are tumors one of the diseases or causes which my create 
a disease of the cerebrospinal system? A. Yes. — 

Q. But does the word "tumor" medically mean the same thing as 
disease of the cerebrospinal system? A. No. | 

Q. I mean you may have tumors lots of places and not affect the 
cerebrospinal system? A. That is correct. 

353 Q. And you may have syphilis and millions of people do have 
syphilis and never affect the cerebrospinal system; isn't that right? 
A. That is correct. ! 

Q. And until syphilis invades the brain and the spinal canal, it 
does not create cerebrospinal syphilis? A. That is correct. | i 

Q. And it doesn't create a cerebrospinal disease, does it? 
A. That is correct. | 
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Q. Now, did I understand you to tell Mr. McCarthy, when he was 
questioning you, that neurosyphilis to you did mean the same thing as 
cerebrospinal disease caused by syphilis? A. I don't remember. The 
question, he put it to me. But neurosyphilis is, to me, is a third stage 
which it has involved the cerebrospinal. 

Q. System? A. System. That is correct. 

Q. So that to you those two terms are almost interchangeable? 
A. That is right. 

Q. If I said to you John Doe had cerebrospinal disease caused 
by syphilis, it would be to you as a physician the same thing as though 
I said John Doe had neurosyphilis? A. That is correct. 


354 Q. If I just said to you John Doe had a syphilitic test and it showed 


355 


356 


positive, it wouldn't mean anything like neurosyphilis, would it? A. No. 

Q. You said that neurosyphilis was a contraindication to the use 
of a spinal anesthesia? A. That is correct, sir. 

Q. You didn't say that simple history of syphilis was a contra- 
indication? A. No. 

Q. And it isn't, is it? A. I beg your pardon? 

Q. A history of syphilis is not a contraindication, is it? A. As 
far as Ican remember, no. 

Q. As far as you knew at the time Mr. Day got his anesthesia? 
A. Well, Idon't recollect. 

Q. We have assumed, because the record shows it? A. That is 
correct. 

Q. That on January 13th, 1951, he did have an anesthetic? A. 
That is correct. 

Q. At Providence Hospital? A. That is correct. 

Q. It was a spinal anesthetic? A. That is correct. 

Q. And the agent was pontocaine? A. That is correct. 

Q. Now at that time, simply because he had had syphilis didn't 


mean he shouldn't have that spinal anesthetic, did it? A. No. 
* * oe * * cs * * 


Q. Looking at the chart and seeing this history, to you as a phy- 
sician doing anesthesiology at that time, would that be any indication to 
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you that you should not have given this man a spinal paren A. 


Definitely not. 

Q. And no reason contained on that chart why he should not have 
been administered pontocaine? A. That is correct. 

Q. Now when you look at the second page of this history, and con- 
sider what is on there carefully, in view of the question I am going to 
ask you, is there any evidence whatsoever in that portion of the chart I 
have asked you to look at that indicates in any way, shape or manner to 
a physician that Mr. Day at that time had or ever had eeseheoagina) 
disease or neurosyphilis? A. No, sir. : 

* 3 * aK * * * a 

Q. *  ™* When aman or woman has a cerebrospinal disease, 
does that cause symptoms which a physician may observe upon making a 
physical examination? A. Yes, sir. 

Q. And if the man had any symptoms of eavebrospindl | disease 
when he was examined by Doctor Nelson, we would assume that Doctor 
Nelson as a physician could observe these symptoms? A. That is 
correct. 

Q. And if Mr. Day had any symptoms of cerebrospinal disease, 
they should be recorded right here on this history of examination, 
shouldn't they? A. That is correct. 

ae * ae 5 

BY MR. WELCH: | 

Q. Doctor, directing your attention again to page 2 of the history 
record which includes the notations made by Doctor Nelson when he made 
the physical examination upon admission of Mr. Day to the hospital, 
considering this now for the same purpose that you examined it on the 
morning of January 13, 1951, does this record indicate anything that 
contraindicates giving a spinal anesthetic or the administration of 
pontocaine for anesthesia? A. No, sir. | 


* * * * * * *x 


REDIRECT EXAMINATION BY MR. McCARTHY: 


* x * * * x * 
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Q. Moving now to the page immediately beneath the one from 
376 which you have been reading, we are now again dealing with history 

that Mr. Day told to the hospital people and with the results of an ex- 
amination made by D. S. Nelson, a doctor; that is correct? A. Correct. 

Q. And reading down on that, you notice that there was an examina- 
tion on his lungs? A. Yes, sir. 

Q. And what did that examination of his lungs reveal? A. The 
lungs cleared to P. A. 

Q. Whatis"P.A."? A. Percussion and auscultation with 
stethoscope. 

Q. That is stethoscope on the front of the chest? A. And on the 
back. 

Q. And on the back. And why would that be done? A. To check 
if the patient has any pneumonia or any kind of infiltration of the lungs 
or any kind of a tumor or any kind of emphysema or edema of the lungs. 


* x * a * ok * ok 
379 Q. (By Mr. McCarthy) Does the record show an active lesion of 
380 either of Mr. Day's lungs on January 12 or January 13, 1951? 


A. No, sir. As far asIcan see here, no. 

* x * SS * * * * 

Q. Now, yesterday you testified concerning the administration of 
a spinal and, you correct me if I misstate what you said, that you would 

381 do it about four times and if you were having bad luck, you would 
let the surgeon try to do it? 

* uk aK ae ok * Ss * 

A. Iam sorry, Mr. McCarthy. I don't believe that I say if I had 
bad luck. 

Q. You don't believe you used the words if you had bad luck? 

382 A. Yes. I don't think so. 

Q. You don’t think you used those words? A. I think if I don't 
get three or four times, then I would ask the assistant, whoever might 
be, if we are in a teaching hospital, or if we are not in a teaching 
hospital, which are not any resident, then usually you ask the surgeon 
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what he want to do. If he want to try himself or he would like to do some- 
thing else. | 
Q. Of course, Frovidence is not a teaching hospital? A. No. In 
that case was Doctor Devlin who was the head of the department. In 
that case I would have had to ask him or Doctor Fulcher himself. 
Q. Was Doctor Devlin in the operating room this morning ? 
A. I don't recall that. That was seven years ago. 7 
Q. If he was, would that be reflected on the chart? A. No. You 
don't put on the chart if there was another doctor in operating room. 
Q. You testified, Doctor Dani, in response to inquiries from 
both Miss Neilland Mr. Welch, that there are three types of syphilis? 
A. Yes, sir. | 
* * * * * * * ok 
383 Q. (By Mr. McCarthy) Now, Doctor Dani, have you ever heard 
of the classification of early syphilis and late syphilis as distinguished 
from primary, secondary and third? A. Mr. McCarthy, where I have 
learned it, it was as I stated yesterday, if we have the first lesion, which 
we would be called, if it come to the attention of the dermatologist or the 
384 venereal disease doctor or Public Health doctor, who doesn't do 
anything else but contagious diseases, if it come to the particular doctor, 
he does a test and he said that he had the first time noticed these ul- 
ceration or lesion in some part of the body, and if he does a test and if it 
has involved any other part of the body and give a proper history, at 
least in my opinion -- as I say, Iam not an expert in venereal diseases-- 
but still Ihave some knowledge as far as I can recall my training, we 
call it, I at least, I call it the first stage of lues. And if that, after a 
couple of days, that part of the lesion can of itself without any treatment 
disappear. And if the patient comes to the doctor and he has been treated 
with antibiotics, the first stage is cured. Now if that patient hasn't been 
treated, it develops the second stage. : | 
Q. In other words, let me understand this. You said that the 
primary lesion causes no trouble or pain yesterday, and my question is. 
Then if that isn't treated -- A. Iam sorry, if you said that I said it 
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doesn't pain. It might pain a little bit. Anything, even if you have a cut, 
you might have a little bit of -- 

Q. Certainly. But then in a certain period of time that develops 
into secondary syphilis if it is not treated? A. If it isn't treated, that 
is right. You become -- there are different symptoms, certain sym- 
ptoms which it shows it has gone in second stage, which you have a rash 
on your body and you have some ulceration and possibly in your mouth 

385 and mucus. 

Q. And then ultimately it could become the third stage? A. It 
could, that is right. 

* * * oe * aK od * 

400 Q. (By Mr. McCarthy) Is it possible to get involvement of the 
central nervous system as a result of syphilis? A. If first stage, the 
second stage was, as I mentioned before, hasn't been treated, to the best 

401 of my knowledge, perhaps 8 to 10 per cent he might get nuerosyphilis. 

Q. In the secondary stage? A. No, notin secondary. In third 
stage. The last stage. If he hasn't been treated, and that is 8 to 10 per 
cent, as far as I can remember. 

Q. So let me understand. There is no involvement in primary 
syphilis? A. As far as I know, no. 

Q. And how about secondary? A. As far as I remember, no. 

Q. But you say 8 to 10 per cent of the people in the third stage? 
A. Yes, could -- might get a neurosyphilis. 

MR. WELCH: If the Court please, that is not what he said. I 
think it was perfectly clear. He said if they are not treated in the second 
stage 8 or 10 per cent. 

THE COURT: The jury has heard it, Mr. Welch. 

MR. WELCH: I know the jury heard it. But counsel is rephrasing 
the question, your Honor. 

Q. (By Mr. McCarthy) Let me rephrase it again, because I want 
to understand it. So that of the people who have the third stage of 
syphilis 8 to 10 per cent have neurosyphilis? 

THE COURT: No; he didn't say that. Mr. Welch just pointed out 
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that that wasn't what he said. He said if they had not been treated. 
402 Q. (By Mr. McCarthy) Assuming that, of the people with the third 
stage of syphilis, 8 to 10 per cent what you call neurosyphilis-- 

THE COURT: If they have not been treated. i 

Q. (By Mr. McCarthy) Isn't that so? A. To the best of my know- 
ledge, yes. 

Q. So that the other 90 to 92 per cent who have the third stage of 
syphilis do not have neurosyphilis? : 

MR. WELCH: If the Court please, that is not what he said and, 
again, he is going farther and farther and farther. You gave him an 
inch, he is taking two miles. 3 

THE COURT: He qualified all of that by saying if ney had not been 
treated. 

MR. WELCH: Interrogating this man as an expert in syphilology. 
That is what he is doing. I object to that. 

Q. (By Mr. McCarthy) I just want to make sure I understand. 

You say in the third stage of syphilis, if they haven't been treated prop- 
erly, 8 to 10 per cent of those in the third stage contract what you term 
neurosyphilis? A. There might be an involvement, that is right. 
Neurosyphilis. 3 

Q. So, I have just put it the other way around, that of the people 
with the third stage of syphilis 90 to 92 per cent of them do not have-- 

403 A. That might not get the neurosyphilis, no. : 

Q. Is there any other name for someone who has syphilis in the 
third stage other than neurosyphilis? A. What do you mean, a word 
"syphilis" ? 

Q. We are calling -- A, Wecan call it lues, if you want to call it. 

Q. We are going to call 8 to 10 per cent of those-- A. I said to 
the best of my knowledge. I am not expert, as I said before. | Se far as 
I can remember, 8 to 10 per cent, they might get neurosyphilis if they 
are not treated. As far as I can remember. 

Q. But there is still 90 per cent-- A. Ninety to 92 per cent, 
they not get it at all. 
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Q. They are still suffering from what you call the third class of 
Syphilis, aren’t they? A. I can't answer that question. If you rephrase 
it for me again, please. 

Q. Well, we have got three classes of syphilis, primary, secondary 
and the third stage? A. Yes. 

Q. And it is a progressive disease? A. No. It can be latent. 

Q. But it can be progressive? A. It can be progressive, too. 

Q. You say if they are not treated properly, a person will get 

what you call the third stage? A. Might get. With the neuro- 
syphilis -- I mean the brain might be involved and the spinal might be 
involved. 

Q. It might be just the spinal system, too? A. That is correct. 

Q. And not the brain at all? A. I don't know. I can't give you 
that exact because I am not expert, Mr. McCarthy, on that. 

Q. ButI just want to get the name. We have reached the point 
where we have got a third class? A. That is correct. 


Q. Of syphilis. We have got in that class 8 to 10 per cent of the 
people have what you termed neurosyphilis? A. That is correct, sir. 


Q. So 90 to 92 per cent of them are suffering from the third class 
of syphilis but not neurosyphilis? A. That is right. 

Q. What are they suffering from? Is there any other name of 
that, or is it just the third class without neuro? A. Put in the group of 
third class or later syphilis which might involve the heart or might in- 
volve certain part of the body. You might have tumor in your skin. 
Might involve the bones. AndI really can't give you exact explanation. 

I mean, because as I said, going down. It is not as it used to be before 
the war where syphilis was disease which couldn't be cured so easily. 
405 Now it is one of those diseases which any more any danger. I can't 


give you, to tell, because I really don't recall exactly. 
a * * * * OK * 


422 DR. OSCAR HUGH FULCHER, SWORN 
DIRECT EXAMINATION BY MR. McCARTHY: 


Q. Doctor, will you state your full name, please. A. Oscar 
Hugh Fulcher. 
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* * * * *x * * : O® 


eet? Ee ee eee a ee ee 


423 Q. Doctor, you are engaged in the practice of medicine here in 
the District of Columbia? A. Yes, sir. | 

Q. And you have been engaged for some twanty-yeara?’ A. Since 
1937, with five years out for naval duty. : 

Q. Doctor, did a patient named Hugh Day come anes your care ? 
A. Yes, sir. 

Q. Would you tell us when you first saw him? A. On January 
10, 1951. : 

Q. And could you tell us the circumstances under which you first 
sawhim? A. He had previously been referred to me by an orthopedic 
surgeon. : 

Q. And that was Dr. Paul O'Donnell? A. Correct, sir. 

Q. And at the time you first saw Mr. Day, what was his condition, 
or what did he come to youfor? A. He came to me because of pain in 
the back which radiated down both lower extremities but more so on the 
left thigh. ! 

Q. And did you make an examination of him? A. Yes, sir. 

Q. And did you form an opinion -- I am confining my que stions to 

424 the occasion of your first visit by Mr. Day. This would be January 
10,1951. Correct, Doctor? A. That was the first visit, sir. 

Q. And at that time you made an examination and did you reach 
any conclusion as to his condition? A. Yes, sir. 

Q. Would you tell us what that conclusion was. A. I chorea that 
he was probably suffering with a ruptured intervertebral disk in the lower 
lumbar region. : 

Q. Doctor, did Hugh Day give you a history on the occasion of his 
first visit to you? A. Yes, sir. 

Q. Would you tell us what the history was. A. Yes, sir. His 
immediate history was that he had been injured on June 5th, 1950; while 
picking up some pipes, a bank gave away, which caused him to twist his 
back and to puncture the left foot. : 

Q. Did he tell you whether or not he received any whe care 


subsequent to the bank giving away on June Sth? A. Yes, s sir. He was 
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treated immediately for the puncture wound of the left foot. 
Q. Did he tell you he was treated by Dr. John Warren in Laurel 
for this condition? A. Iam sure he did, sir. 
Q. And did he tell you how long he remained under Doctor Warren's 
425 care for this condition? A. I don't remember the duration of 
time he mentioned, sir. 
Q. Did you have a discussion with Doctor O'Donnell, who re- 
ferred, I believe you testified, Mr. Day to you? A. Yes, sir. 
Q. And was that conversation in person or by telephone? A. By 
telephone, sir. 
Q. Now, did Hugh Day tell you that he had had syphilis? A. Yes, sir. 
Q. When did he tell you that? A. At the first visit. 
Q. In your office? A. Yes, sir. He had also told Dr. Paul 
O'Donnell that, too. 
* x * * * ak zd * 
426 Q. (By Mr. McCarthy) And Mr. Day told you in your office that he 
had syphilis? A. No, sir. 
Q. What did he tell you? A. He said that he had had syphilis. 
Q. And did he tell you that he had been confined in Gallinger 
Hospital? A. That is correct. 
Q. He told you that? A. Yes, sir. 
Q. In your office on January 10? A. Yes, sir. 
Q. And did he tell you that he had had treatment for it at Gallinger? 
A. Yes, sir. 
Q. Did he tell you he had had what is called the rapid treatment ? 
A. Yes, sir. 
Q. Now, Doctor, do you have any notes of your first meeting with 
Mr. Day on January 10th? A. Yes, sir. 
Q. And based upon your examination of the 10th and having reached 
427 a determination that he possibly or probably had a disk problem 
in his back, did you decide upon hospitalization? A. Yes, sir, after ad- 
vising the patient of the condition and after discussion. 
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Q. Well, what do you mean, after advising him of the condition ? 
Telling him what your opinion was as to his disability? A. That is cor- 
rect. After discussing with him the type of therapy that the type of ex- 
amination we hoped to do, the type of therapy we had in mind should the 
test to be performed previously corroborate my clinical opinion. 

Q. You mean subsequently? A. I say, we were going to admit 
him first for a myelogram and if that should be positive, we had other 
plans in mind. 

Q. You mean conservative therapy? A. No, sir. We had plans, 
if that was positive, we were going to operate on him. He had already 
had six months of conservative therapy with no good results. , 

Q. And that had been given to him by Doctor Warren and Doctor 
O'Donnell, hadn't it? A. I think that is correct. I know at least those 
two doctors had seen him. : 

Q. Now, Doctor Fulcher, then on what day was it that \, went in 
the hospital for this myelogram? A. On January 12, 1951. : 

428 x * * * ak * | * 

Q. What time of day was the myelogram performed? A. Oh, it 
was performed in the late morning. . 

xe mm * ae * * *« | ak 

Q. (By Mr. McCarthy) Having the file there, I presume you have 
the report of the myelogram? A. Yes, sir. 

Q. And what does that report reveal, Doctor? A. I nation here 
the reading of the X-ray picture taken was negative but my fluoroscopic 


examination -- 


No; my question was what does the myelogram report in the 


The file here says negative. 
Then, I take it, that there are other tests? A. Cae, sir. 

429 Q. Confirmatory of the presence of an intervertebral disk other 
than a myelogram? A. The reported myelogram is merely the reading 
of an X-ray snapped at certain portions of the test. But the true value 
of a myelogram, sir, is studying it under the fluroscope.. : 

Q. As itis being -- A. As the medicine is being moved up and 
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down inside the spine. 

Q. I take it then, from what you said, that even though the report 
that came back from the radiologist -- is that correct, Doctor? A. Yes, 
sir. 

Q. -- is negative, you concluded from having seen the flow of the 
fluid that there nonetheless was a disk in this case? A. Beyond doubt, 

I thought, yes, sir. 

Q. Now, Doctor, did you determine to perform surgery then on 
the next day? A. Yes, sir. This had previously been agreed upon. 

Q. That is, it had been agreed with Mr. Day? A, In my office. 

Q. You had agreed with Mr. Day that if the myelogram indicated 
or confirmed your earlier diagnosis that he would then on the same 
hospitalization, that is, without going home, be operated upon? A. That 

430 is correct, sir. 

Q. And that is exactly what happened in this case, Doctor Fulcher? 
A. Yes, sir. 

Q. Now, Doctor, at what time did you arrive at the operating 
room on the morning of January 13, if the record will disclose or if you 
have any independent recollection? A. I might say prior to my arrival 


at the hospital we had thoroughly discussed the anesthetic proposition. 
* x * 2 oe * * oe 


Q. (By Mr. McCarthy) But you stated, volunteered an answer 


that you had had a discussion as to the anesthetic? A, That is correct, 
sir. 
431 Q. Where did that take place? A. In my Office. 

Q. When did it take place? A. The first visit. 

Q. And what was said? A. We discussed the various types of 
anesthesia possible. 

Q. What ones did you discuss? A. We discussed spinal anesthesia. 
He mentioned an intravenous anesthesia which he had had for an im- 
pacted tooth and which apparently his mother-in-law had had, and we 
discussed the ordinary inhalation anesthesia. 

Q. Ether? Gas? A. Inhalation. 
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Q. And did you explain to him the advantages and disadvantages 


of each, keeping in mind all the factors in the case? A. That is correct, 
sir. 7 

Q. And you say this was done in your office on J anuary 10? A, 
That is correct, sir. : 

Q. And you have a record of this in your records? A, Not in 
my records. But Ihave a memory. 2 

Q. You are relying on your recollection now of the conversation 
that occurred back some seven years ago? A. Oh yes. I wouldn't 
write down. : 

Q. You have nothing in your notes that you made at the time of 
432 his first exam to confirm? A, I didn't record our conversation, 
sir. : 

Q. Or any note to the effect that the patient prefers this type or 
that type of anesthesia? A. No, but I remember quite well. | 

Q. Now, Doctor Fulcher, when you arrived at the operating room 
on the morning of January 13th, was Mr. Day there? A, I don't remember. . 

Q. You have a recollection of seeing him that morning ? A. No, I 
don't. But Iam sure I did. 

Q. You mean that you have no recollection of this operation? 

A. Qh, yes, Ihave a recollection of the operation. ; 

Q. Understand me. Do you have an independent recollection of 
it, and by that I mean independent of that medical chart which is in front 
of you. A, Oh, I have very definite recollection of performing the 
operation. | 

Q. Yes. Now, when do you have any recollection of any discus- 
sion with Mr. Day in the operating room before you performed the 
operation? A. No, I wouldn't carry on a discussion with a a just 
before an operation. : 

Q. You had no words with him at all? A, Oh, I don't know about 
that. I don't recall any words. 

Q. So.you could have had discussion but you don't recall it at the 
present time? A. No, I couldn't. It is against my policy to discuss any- 
thing of importance with a patient after he has received his preoperative 
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medication. 

Q. Now, was Doctor Dani present when you first arrived in the 
operating room? A. I don't remember. 

Q. What did you do after you arrived in the operating room? 

A. I don't remember this particular day as it does not stand out in my 
memory any more than eating breakfast that morning; so far as arriving 
at the operating room is concerned. 

Q. When does your recollection begin? A. When I started 
operating. 

Q. Do you remember anything about the preoperative treatment 
given this man? And by that I mean in the operating room that morning? 
A. No, sir. 

* * Bs 7K * ae co * 

434 Q. Now, Doctor, did you offer to assist Doctor Dani in placing a 
needle in Hugh Day's back? A. I don't remember. 

Q. You don't remember? A. No, sir. 

Q. Do you know whether you scrubbed that day? You have an in- 
dependent recollection of preparing yourself? A. No, but -- 

Q. To perform this operation? A. No. But I know very well that 
I did scrub. 

Q. Because, of course, it is your practice? A. Yes, sir. 

Q. Do you know who was in the operating room when you began to 
actually perform the operation? A. I don't know all of who was in the 

435 operating room. I know some people who were in the operating 
room. 

Q. Will you tell me who you know that was in the operating room? 
A. Well, I know that I had an assistant to help me. 

Q. Let's identify him. A. AndI see by the records only who he 
was. I know that an anesthetist was still in the operating room as is the 
custom. I know there were at least a couple of nurses in the operating 
room. 

Q. Was there a nun in there when you arrived to begin the opera- 
tion? A. That I don't know. 
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Q. You mean you have no recollection? A. I have no individual 


recollection. : 
Q. Well, do you have any recollection of anything that occurred 
in the operating room in connection with the preparation of this patient, 


your patient, for surgery? A. No, sir. 
* « * * * * * ok 





Q. (By Mr. McCarthy) I am referring now to the actual pre- 
operative period. That is, those minutes that this gentleman was in the 
operating room before you began to do what you had him put there for. 

436 x * as * * * * bd 
A. Iam sure, aS is my custom, I must have gone into the sa or ° 
peeked in through the door from time to time. : 

Q. So you are not prepared to say here that you were not actually 
physically present at some time while the anesthetic was being ad- 
ministered? A. I most likely walked in and out. 3 

Q. But you have no independent recollection of it? A. No 
individual recollection of it. ! 

Q. Are you testifying now to these facts because it is your custom 
to walk in and out of an operating room while the anesthetist is preparing 
your patient? A. I will have to testify only as to what is my custom be- 
cause of the lack of memory of this particular morning so far as the 
preparation of the patient is concerned. : 


x # * * * *- * ok 


438 Q. Did the operation go according to your plan? You understand 
that, Doctor? A. Thank you, sir. Very well. It was the usual opera- 
tion. I might say, to be fully explicit, that we hadn't planned a definite 
procedure. We were going to explore the back and then after exploring 
the back we were going to use one of two procedures. , 

Q. Well, but you did have a plan set up. You were going to doa 
certain portion of the work and then if another part was ne cessary, 
someone else was going to do it? A. That is correct, sir. 7 

Q. But that was your preoperative plan? A. Yes, sir. 

Q. And as the operation developed it was unnecessary for the 
other doctor to do what is called the fusion? A. That is correct, sir. 








124 

Q. Because of the nature of the medical problem that you en- 
countered when you got into the vertebral column? A. That is correct. 

Q. But there was nothing untoward, I mean, the operation flowed 

439 smoothly from your point of view? A. With the usual little techni- 
cal difficulties. The operation was nothing unusual. 

Q. Do you recall any of the usual? A. With one exception. With 
one exception. I did explore both sides of the disk, because he had pains 
down both legs and I might say that that is not my usual procedure. 

* oe e i * * * ak 

440 Q. (By Mr. McCarthy) Doctor Fulcher, have you the operative 
record in front of you? A. Yes, sir. 

Q. This is the page that is signed by you? Just so that we have 
the same page. A. Yes, sir. It is marked No. 11 on mine. 

Q. The last sentence of the first paragraph reads "Risk of opera- 
tion about one per cent; chances for cure about 90 per cent." Did I read 
that accurately? A. Yes, sir; that is correct. 

Q. And that referred to the removal of the disk? That is, to the 
laminectomy which was the name of the operation that you performed on 
that day? A. Yes, sir. 

MR. WELCH: May we just have it perfectly clear, if the Court 
please, that that is what the doctor estimated after the operation was 
done in this case and it is a different thing from what he was asking 
about a prognosis or possibilities before the operation began. I think 
the record ought to show that this is what the doctor estimated the situa- 
tion to be in this case after he finished the operation. 

THE COURT: I thought that was made clear. 

MR. McCARTHY: That is what I asked him. 

Q. It's a surgical note made after the operation, I presume, isn't 
it, Doctor? A. Immediately after the operation I usually dictate this 

441 into a machine and then subsequently it is copied off. 
MR. WELCH: I simply wanted it clear as distinguished from a 


prognosis beforehand. That is all. 
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Q. (By Mr. McCarthy) You said you had no recollection of seeing 
the administration of the anesthetic? A. That is correct, sir. 

Q. Or you have no conscious recollection today of anything that 
went on until you began, I presume, to make the incision? A, About 
that stage, yes, sir. 

* x * * * * mK ee. 

442 Q. (By Mr. McCarthy) Doctor Fulcher, at the time of your first 
examination of Mr. Day, which you say was in your office on January 10th, 
1951, were there any areas of his body in which there was a complete 
absence of sensation? A. No, sir. : 

Q. He had the normal feeling and control of his rectum on January 
10th, 1951? A. Yes, sir. His ani sphincter was intact. | 

Q. And the anal sphincter is that portion which gives you control 
of the rectum? A. That is correct, sir. ! 

Q. Which is used in the habit of defecation or moving one's 
bowels? A. There's a little bit more importance in retaining the bowel 

443 contents. 

Q. The anal sphincter, what is it? A nerve? What will I call it, 
an area of the body, or just what? A. It's a ring-shaped muscle. It's 
at the lower end of the rectum, which clamps down and one can retain 
the contents of the rectum. | 

Q. And he had control over that muscle? A. That is correct, sir. 

Q. And on January 10th, and let me include January 12, at which 
time you performed the myelogram, he also had control of the anal 
sphincter? A. That is correct, sir. | 


Q. Now, he had control of his urinary faculties on January 12, 
too, did he not? A. Yes, sir. | 
Q. And there were no areas then of his body that you could put a 


pin in and which he wouldn't feel prior to going to the operating room 
on the morning of January 13? | 

THE COURT: I don't believe your question is complete, But 
there was no area you could put a pin in? | 

MR. McCARTHY: In which he wouldn't feel it. | 
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THE COURT: I thought that is what you meant. 
MR, McCARTHY: I thought I said it but apparently I overlooked it. 
444 Q. You understand what I mean, Doctor? Let me put it this way. 
You are familiar with what is known as a "saddle anesthesia" or "saddle 
paralysis’? A. Yes, sir. 

Q. Did he have an anesthesia in his saddle area prior to going to 
the operating room on the morning of January 13th, 1951? A. No, sir. 

Q. Stated otherwise, he had complete control of the faculties of 
urination and defecation prior to going to the operating room on the 
morning of January 13th, 1951? A. Yes, sir. 
| Q. Now, Doctor, at some time subsequent to the surgery, which 
we discussed before the recess, you became aware, did you not, of the 
fact that as a result of something that happened in the operating room on 
January 13th, 1951 this man was wholly anesthetized from about the waist 
down? Will you answer that. 

ok * x * sd *% oe 

A. Well, he was anesthetized from the waist down before the per- 
formance of surgery, that this surgery could be done. 

Q. Now, did there come a time when you became aware that the 
anesthetic hadn't worn off? A. Hadn't entirely worn off, yes, sir. 

Q. When was that? A. That was the next morning. 

445 Q. That would be the morning of January 14, 1951? A. Yes, sir. 

Q. What was the extent of the area over which it had not worn off 
on January 14th, 1951? A. Well, the lower extremities were pretty 
much invoived. 

Q. By that you mean the feet? A. The feet and the legs and the 
thighs but they weren't completely dead. They were just partly dead. 
But there were areas that appeared to be completely dead. 

Q. And which areas were those? A. Well, the next morning there 
was a rather large area of the buttocks and down the back of the legs and 
pretty much numbness over the lower extremities. 

Q. How about the reproductive organs? A. Yes, sir. That was 
dead. There was no sensation to pain there. 


- 
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Q. Completely dead. Completely dead, did you answer that, on 
the reproductive organs? A. Well, numb. I think if dead, to me, means 
that no circulation, too. : 

Q. Oh, Isee. Well, Iam of course ata disadvantage. But I 
mean that there was a complete and utter lack of appreciation of sensa- 
tion or touch or feel to these parts that we have mentioned? ‘ I think 

446 the next morning that was true. : 

Q. Now, was the patient able to walk the next morning | 2 A. No, sir. 

Q. Was the patient able to stand up? A. I don't know as he tried 
but I knew that he would not be able. I mean I know that he wouldn't have 
been able to stand up. ! 

Q. Now, having reached the conclusion on the morning of January 
14th, 1951, that there had been an untoward result from what had ocur- 
red in the operating room, were you able to spread your recollection 
back twenty-four hours and recall what occurred in the operating room 
on January 13th? A. IfI did, I have forgotten what I recalled. 

Q. Well, first, let's try it one part at a time. Naturally, you 
must have been upset with this development? A. Very much so, yes, sir. 

Q. Of course. This was a most unusual result from what happened 
in the operating room, wasn't it, Doctor Fulcher? A. Most ~ 
finding. | 

Q. Now, having this unusual result to your patient and: being 
concerned about it, you say you may have been able to go back twenty- 
four hours and recall events that happened in the operating room? 

A. If Iwas able to do so then, I have forgotten it. 


Q. You have now forgotten them? A. Yes, sir, because I don't 


remember, as I have said before, the events preceding my operation. 

447 Q. Well, now, we are merely restricting ourselves toa 24-hour 
period in your recollection now, Doctor, you understand = A. Twenty- 
four hour period seven years ago? 

Q. Yes. But let's take ourselves back to January 14, 1951. A. 
Yes, sir. : 
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Q. With our untoward result to your patient. A. Yes, sir. 

Q. And now we want to go back 24 hours and attempt to recon- 
struct, if we can go back 24 hours, what happened in the operating 
room. 

MR. WELCH: If the Court please, there weren't 24 hours in the 
operating room. 

MR. McCARTHY: I didn't hear that, Mr. Welch. 

MR. WELCH: There were not 24 hours in the operating room. Is 
he asking him if he is capable of reconstructing and recalling what 
happened in the operating room, or what happened for 24 hours? 

THE COURT: As I understood the question he is asking the wit- 
ness if on that day, the 14th, he could, when he found out this situation, 
reconstruct what had happened in the operating room. 

MR. McCARTHY: Recall or reconstruct. 

448 THE COURT: Well, I mean did there then come to his mind a 
recollection of what had taken place. 

MR. McCARTHY: Exactly. 

THE COURT: AsI understand it, the doctor said if he did do so, 
he has now forgotten what he reconstructed. 

MR. WELCH: Because he has no recollection of what happened 
in the operating room before he began to operate, that is what he said. 

THE COURT: That is right. I think it is perfectly clear both what 
the question was and the answer. | 

Q. (By Mr. McCarthy) Well, now, if on the 14th day of January 
you were able to go back and recall what happened on the 13th, wouldn't 
you in view of this unusual and untoward result have made some notes of 
it, Doctor Fulcher? A. I wouldn't have made any notes on the chart in 
all probability. 

Q. I didn't ask you about the chart. Would you have made any 
notes? A. I think if I had definitely reached the conclusion on the 14th, 
I would have made notes. 

Q. Suppose something unusual had occurred to you on the 14th as 
having happened on the 13th, you say you wouldn't have made a note on the 
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chart to that effect? A. Not unless I had solved the problem. 
* * * * * * ! 

450 Q. Well, now, Doctor, probably as I understood your testimony, 
Doctor, you said -- and you correct me if Iam wrong -- you said that 
if on January 14th you had recalled anything that happened in the opera- 
ting room on January 13th you have now, March 4th, 1958, forgotten it. 

MR. WELCH: That is not what he said at all, your Honor. 

451 THE COURT: No; he recollected a good many things in the opera- 

ting room. You are talking about prior to the operation? ; 

MR. McCARTHY: Yes. 

MR, WELCH: I think the question ought to read. 

MR. McCARTHY: With your Honor's amendment, then. 

Q. Doctor Fulcher, prior to the operation -- 

MR. WELCH: If the Court please, the way the nuieation is phrased 
I submit is improper. Doctor Fulcher did not say that anything he might 
remember that happened in the operating room he'd record. He said if 
it had to do with or he resolved the problem confronting his patient, he 
would record it. The import is that Doctor Fulcher was a combination 
of surgeon in the case and a secretary to make notes of anything that 
happened in the operating room and I don't think he has indicated that he 
would do any such a thing as that. But counsel assumed it in his question. 
I think the question is improper. | 

THE COURT: Well, let's try to get it proper. See if we can't get 
along with it. I think the doctor knows what he is asking about. I don't 
yet know whether he recalled anything of the shazdicier you are talking 
about. : 

* * * x, * * * me 

452 Q. (By Mr. McCarthy) * * * Do you know whether on the 14th 
you recall anything that happened in the operating room prior to the 
surgery on the 13th? A. No, I did not. Don't recall anything prior to 
surgery that I have mentioned here today that I haven't recalled. 


* * * * * * * * 


Q. (By Mr. McCarthy) Did you make any inquiry among those 
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persons who were in the operating room prior to the time you began the 
operation as to how the anesthetic was accomplished? A. No, sir. 


453 MR. WELCH: If the Court please, I object to that question. 


THE COURT: He has answered it no. So let's go on, Mr. Welch. 

Q. (By Mr. McCarthy) Doctor, would you tell us what the subse- 
quent course of the male plaintiff's condition was while he was in Provi- 
dence Hospital? A. Well, he improved fairly rapidly for the next several 
weeks, gradually got more strength back to his legs and some of the 
numbness began to disappear. He was able to get into a wheel chair 
about a week after the operation. But -- 

Q. Now up to this point, that is, the point where he was able to 
get into the wheel chair, he could not walk? A. That is right. 

Q. Now, at the outset, that is, beginning on the 14th day of 
January, was he paralyzed for any period of time? A. He wasn't 
completely paralyzed. He could -- 

Q. What parts of his body could he move? A. He could move -- 
He had some motion of the lower extremities but it was weak. 

Q. Could he lift his leg? A. I don't think he could on the 14th 
but he could wiggle his toe. 

Q. Both toes on both feet? Q. Well, I expect it was his right foot. 


454 I don't remember about the left. 


Q. Now we have reached a point where by a week after, I believe 
you said a week after the operation, he was able to get about in a wheel 
chair? A. He was able to get up in a wheel chair, yes, sir. 

Q. Did there come atime when he was able to stand on his own 
two feet? A. Yes, sir. 

Q. When was that, Doctor Fulcher? A. I don't have the date 
down but I would guess about additional week. 

MR. WELCH: Won't the record show it? If it does, I suggest 
that in view of the question the record be referred to for the purpose 
of giving us the information. 

A. I can't find the notes as to when he first stood up on his feet. 
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Q. Your best recollection, independent of the medical records 


in the case, is that it was about two weeks after the operation? A, Yes, 


sir. 
Q. What generally, Doctor Fulcher, was his progress from that 
time until the time you discharged him from Providence Hospital ? 
A. Well, along about January 30 we began some physio-therapy on him. 
455 He began some whirlpool treatments and after that date he began 
to get around pretty well on his feet but he did continue to have to have 
a catheter and he continued to have trouble with the bowels. : 

Q. Whatisa catheter, Doctor? A. That was -- in this instance 
it was an indwelling tube placed in the bladder so that the bladder could 
be emptied periodically. : 

Q. In other words, the bladder was artifically emptied by the use 
of this catheter? A. It was emptied under control. : 

Q. Under control? A. Either by hitching it, needling it into a 
bottle, or placing a clamp and periodically releasing the clamp. 

Q. If that weren't done, he would just urinate wherever he might 
be? A. Yes, sir. : 

Q. Now, what about bowels? What was their condition on January 
30th when you sent him down for physiotherapy? A. He didn't have con- 
trol of his bowels at that time. 

Q. He remained in the hospital, Doctor Fulcher, until I think 
about the 23rd of February? A. That is correct, sir. . 

Q. I presume you saw him before you permitted him to go home 
that day or the evening before? A. Yes, sir; I saw him ices while he 
was in the hospital and sometimes more than once. 

Q. On the day that he was discharged what was his condition? 

A. He was able to walk. ! 

Q. Did he need any assistance in walking? A. Oh, he had a cane. 

Q. Had feeling returned in the areas that had heretofore been 
anesthetized? A. The feeling had returned fairly well to the right lower 
extremity, right foot and right leg and less so to the left lower extremity 
but the so-called saddle area was still numb. 3 
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Q. Were all of those things that we mentioned before, that is, 
control over urination and defecation still absent? A. That is correct, 
sir. No; no. When he left on the 23rd we were able to remove the cathe- 
ter on the 7th of February and thereafter he was able to empty his 
bladder pretty well by sitting down and pressing on it. 

Q. By artificial -- by inducing it by pressure? A. Yes. 

Q. But on that day of his discharge from Providence Hospital, 
if his bladder wanted to be emptied or voided, it could have happened 
anywhere at any time and he wouldn't have known about it until he felt 
it being expelled; isn't that true? A. Well, he had some accidents but I 

believe as a rule then he was able to stay dry pretty well for about 
an hour, an hour and a half. 

Q. And then what would he have todo? A. Then he would have to 
pay special attention to emptying his bladder. 

Q. Every hour or hour anda half? A. Yes, sir. 

Q. And 'what about the bowels? A. He was still having trouble 
with the bowels, although on the 30th of January he was able to get to the 


bathroom on time. But for the most part his bowels were not under con- 


trol. 

Q. Now, Doctor, you saw him subsequent to his discharge from 
Providence Hospital? A. Oh, yes, sir, Isaw him more than a hundred 
times afterwards. 

Q. Well, now, suppose you tell us what you did for him and what 
improvements were noted. A. We had him come back to the office. I 
believe his first office visit was about March 6th. And a little bit later 
we put him on some physiotherapy. Got Doctor Levine to help us out. 
He gave him some physiotherapy. And later yet -- 

Q. What was the purpose of the physical therapy? A. Was to 
strengthen his lower extremities. 

Q. That is, the muscles in his legs had become weakened, had 


458 they not? A. Well, they were becoming stronger, but they were 


suddenly almost paralyzed and had been gradually gaining strength since 
a few days after the operation. And we thought that this physiotherapy 
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would take things hasten along a little bit and then later on " was able 


to go Swimming, we encouraged him to do that. 

Q. How frequently did you see him? And let's take the ‘ caiendax 
year 1951. A. I saw him many times. May I count them, please? 

Q. Surely. A. He made twenty office visits. : 

Q. From March 6 until the end of the calendar year 1951? A. That 
is correct, sir. 

Q. Now, what generally did you do for him, Doctor, during 1951? 
A. Well, we tested our ingenuity and numerous doctors had medical 
meetings which I attended. ! 

Q. I didn't hear that. A. I got all the help I could. I got all the 
help I could. We gave him vitamins. And later on I gave him some nico- 
tinic acid intravenously with hopes of encouraging the blood supply to the 
lower extremities. And we gave him various medications to build up the 
body. | 
Q. And I take it you advised him to engage in outdoor activities, 
459 Swimming, hiking? A. Yes, sir. And we encouraged him to train 

his bladder so that he could empty periodically. 

Q. You did this during 1951? A. Yes, sir. We started him on it. 

Q. You were attempting to develop in him some kind of a habitual 
control of his bladder, his urination, weren't you? A. Yes, sir. But I 
thought -- I fully expect him at that time to make a complete recovery. 

I expected him to get well. | 

Q. Now, what about 1952? A. Well, 1952, we continued along 
the same lineg of treatment until about the 7th of October when I began to 
give him -- it might have been before then. Let me see. Well, it was 
along there I began to give him a drug called pyrome. . 

Q. What did you hope it would do, Doctor Fulcher? A. It was a 
drug that was supposed to have great powers in stimulating, regenera- 
tion of nerves. : 

Q. And you felt it might be a good drug to use on Mr. Day to re- 
generate the affected nerves? A. That was my hopes and I had tried it 
on about three or four other patients just prior to starting it on Mr. Day. 
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Q. And did you give it to him? What result did you obtain? 

A. Well, at first we both thought that the results were most encouraging. 
We thought that the area of anesthesia diminished and by this time his 

460 right leg was -- had normal strength in it, right lower extremity 
had normal strength in it. 

Q. Let's establish that date. When was it that the right lower leg 
returned to normal strength? A. I will try to tell you, sir. Well, I 
made a report on May 16, 1951, at which time I thought the muscles of 
the right lower extremity had almost returned to normal so far as 
strength is concerned. But at that time there was still marked weakness 
of the left lower extremity and of course there was still this saddle- 
shaped numbness that we have talked about except at that time it was 
quite large. It extended far out -- far out on the buttocks. 


Q. Well, at the time you gave him the pyrome, what was his 
condition? His right leg had almost returned, or returned? A. We 
thought his right leg had returned to normal by that time. I will try to 


get a more accurate report here. We thought his right lower extremity 
was entirely normal. 

Q. When you say "we", you mean yourself, don't you? A. He and 
I, He was an excellent patient and I got him to do things and he would 
assist me in evaluating the strength of his legs as we went through the 
tests. I would form my opinion and he would form his. 

Q. Incidentally, he cooperated with you in every respect, didn't 
he, Doctor Fulcher? A. He certainly did. 

461 Q. And you would characterize this man as an excellent patient? 
A. Indeed, so. 

Q. Now-- A. The left lower extremity had not returned to 
normal, although when we began this pyrome there was still a numb- 
ness of the left foot and there was weakness of pushing down on the ball 
of the left foot and there was still some wasting of the left calf groups 
of muscles. About this time we thought that there was some evidence of 
the numbness getting a little bit smaller about the saddle-shaped area 
and some sensation to the upper portion of the rectum. After we started 
pyrome. 
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Q. When was this? I don't think we got the day on that, Doctor. 

I think it is October of '52. A. Yes, sir. I believe I started that py- 
rome on -- my notes are extensive. I think it was October 1, 1952. 

Q. And did you keep him on that for any period of time? A. Ex- 
cuse me, sir. I am going to check that a little better. It = September 
8th, 1952, sir. 

Q. And did this benefit him, Doctor Fulcher? A, Very much so. 

Q. In what respects? A. The area of numbness became smaller. 
We thought it was due to the medicine. Anyway, it did become smaller 
rather rapidly. The strength of the left lower extremity improved. The 

462 muscles, most of the muscles became fairly normal except the 
muscle with which he pushes his foot down. The calf groups of muscles 
developed. And he could go a little bit longer without emptying his blad- 
der after a while. And he would frequently have enough warning about a 


bowel movement to get to the bathroom, providing the stools were not 


too soft. . : 
Q. But, you say the area of anesthesia was reduced. It wasn't 
reduced to a point that he had control over the anal sphincter muscle in 
the rectum, was it? A. No, sir. 

Q. And of course it hadn't left the reproductive engine A. Well, 
about this time there was an encouraging development. Apparently he 
could detect temperature a little bit. We used ice. And I would say 
that there was some slight improvement of sensation to the scrotum and 
to the sex organs. : 

Q. And how long did that continue? That is, you say that he hada 
sensation to ice; how long did he note that, Doctor? A, Well, he re- 
mained pretty good at detecting ice over the latter margins of this numb 
area. Even the last time I saw him, he was especially good at detecting 
cold, for some reason. : 

Q. Now, we have reached September 8, '52, and your eaatonant 
with pyrome. Then did you continue to treat him the rest of 1952 ? A, Yes, sir. 

463. Q. And did you continue to treat him into 1953? A. Yes, sir. 

Q. When did you last see him, Doctor Fulcher? | 

MR. WELCH: For treatment, you mean? 
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MR. McCARTHY: For treatment; yes. 

A. I believe January 19,1954. He was in on February 8,'54, but -- and 
I think the nurse gave him a treatment at that time. 

Q. What was his condition when you last saw him? A, I didn't 
examine him on February 8, 1954. 

Q. Well, on January -- what was that date you gave me? A. The 
last time I examined him was 10-13-53. October 13, 1953. 

Q. That is the last time you sawhim? A. No, sir. 

Q. That is the last time you examined him? A. Yes, sir. But he 
was in the office, I believe, subsequent to that, sir. 

Q. What was his condition on October 13th, 1953, when you last 
saw him? A. Well, he had sensation at that time when the prostatic 
gland was massaged. That is pretty low down in the rectum. 

Q. That is inside the rectum? A. Yes, sir, inside the rectum. 


464 Q. And considerably up in the rectum? A. No, sir. I would say 


about three-quarters of an inch. 

Q. Did he have any sensation in this muscle that you have de- 
scribed as controlling the retention of waste? A, A little tonus to the 
sphincter but it wasn't under his direct control. He had had a few erec- 
tions. 

Q. When? A. By that time. 

Q. You have any notes of those in your record? A. I have notes 
that he had but the dates of the times I don't have, sir. 

Q. Suppose you tell me how many are disclosed by your records 
in the several years that you treated him. A. I asked him, of course, 
to keep careful tab on this and he reported to me several times, some- 
thing maybe between say four, sixor seven times, during the time that I 
treated him. 

Q. Did he ever tell you that he could carry out his duties as a 
married man or could not carry them out? A. He was able to carry 
out his duties upon several occasions but I do not believe that he him- 
self experienced any sensation. 

Q. And do you have a note to that effect? A. Yes, sir. 
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465 Q. In your file? A. Yes, sir. 

Q. Now, we have covered the fact that he had no control over the 
rectum at the time you last saw him. We have covered the reproductive 
organs. What was the area of anesthesia when you last saw him? De- 
scribe the parts of the body affected by it. A. Iam sorry. ; 

Q. Could you describe the parts of the body affected by the 
anesthesia in October of 1953? A. He was still pretty numb for a mar- 
gin, on the right, I would say about two inches; a strip right around the 
inguen region and on the left it was a little bit larger than that and it 
went down and it did include the sex organs. And extended up almost, 
up to about the -- where the tail bone is. That was about the extent of 
it, roughly, I think. | 

Q. How about the thighs? A. He did have a narrow strip of numb- 
ness down the back, especially the left thigh. 

Q. How narrow were these strips down the thighs? A That was 
not -- I would say about an inch. 


Q. And how far down the thighs did that extend? A. I extended 


down to an area slightly above the back of the knee. 
* * * * x + « ok 


466 Washington, D.C., March 5, 1958. 

(The Court reconvened at 10:00 o'clock a. m. ) 

Appearances: As previously noted. 

DR. OSCAR HUGH FULCHER, the witness on the stand at adjourn- 
ment, resumed the stand and further testified as follows: | 

BY MR. McCARTHY: : 
Q. Doctor Fulcher, yesterday I believe you testified that you 
467 were aware of the fact that Mr. Day had been treated at Gallinger 
Hospital some time prior to coming to you? A. Yes, sir. — 

Q. And you also testified you were aware that he had been treated 
by Dr. John Warren as a result of the injuries for which he ultimately 
came to you? A. Yes, sir. : 

Q. Did you, after having taken a history from him, contact 
either Gallinger Hospital or Dr. John Warren prior to hospitalization? 
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A. I personally, I didn't, but I got the information from the D. C. 
General Hospital and since he was referred to me by Doctor O'Donnell, 
rather than Doctor Warren, it was my duty to contact Doctor O'Donnell, 
which I did. 

Q. But the answer to my question about contacting Doctor Warren, 
then, is no? A. It's no. Before the operation. 

Q. You had contact with him subsequent to the operation? A. Upon 
one occasion. So far as I can recall. 

Q. You said yesterday that you had no recollection of any events 
in the operating room prior to the time you began the actual surgery? | 
A. Thatis correct, sir. . 

Q. Now, Doctor, do you recall on August 28, 1951, testifying in 
the matter of Hugh Day's condition at a formal hearing of the Bureau 

468 Employees Compensation of the Department of Labor? A, I 
remember testifying, sir. The exact date, I presume that is the correct 
date. 

Q. It was some time in late August of the year in which this opera- 
tion took place, was it not? A. Iam sure that that is correct, sir. 

Q. And that proceeding was conducted by the Honorable Theodore 
Britton, Deputy Commissioner, Bureau Employees Compensation, United 
States Department of Labor; do you know that? A. It was before the 
Compensation Commissioner, sir. 

Q. And it was before Mr. Britton who is the Deputy Commis- 
sioner? A. I presume he presided. 

Q. And it was a proceeding of record, that is, under oath anda 
transcription was made of those things that were said? A. It wasa 
proceeding under oath and I presume that transcriptions are made. I 
have nothing to do with that. 

Q. Doctor, Iam going to read you some testimony given by you 
in response to questions at that proceeding in August of 1951. A. Yes, 
Sir. 
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472 Q. (By Mr. McCarthy) Doctor, do you recall when you went 
into the operating room prior to beginning the surgery that Doctor Dani 
was having trouble in administering the anesthetic? A. No, sir, I don't. 
473 Q. You have no recollection of that? A. No, sir. : 

Q. Now, directing your attention to the testimony at the compen- 
sation hearing, I am going to read you a question that was asked and an 
answer which you gave. This question was asked of you, Doctor, back 
in August of 1951. 

"Was there anything at any time that you saw which would indi- 

cate that Doctor Dani was having trouble in administering the 

anesthesia ?" | 

Your answer was: "As I recall, when I walked in, he did not 

have the patient ready. The time was a little bit delayed and I 

expect that that was when I probably volunteered to plage the 

needle in position." : 
Now does that question and answer refresh your recollection as to these 
events? A. No, sir. But that was a possibility. i 
cs * * x * od * ae 
475 Q. Well, Doctor, Iam going to ask you if this question wasn't 
asked of you at the compensation hearing and if you didn't make this 
answer: : 

"Question: Was he having difficulty on this occasion? , 

“Answer: I think he was." 

A. I don't remember those questions, Mr. McCarthy. But I have no 
doubt as to their authenticity since you have said they are the recorded-- 

MR. WELCH: Will you keep your voice up, Doctor. , 

A. I said, I certainly don't remember that question, because I don't 
have a copy of that, but if this is the certified records, of course it 
must be true. 

476 Q. Yes. So that we can now establish that Doctor Dani was having 
difficulty in administering the anesthetic according to oe 4 A. Not that 
I remember, sir. 
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Q. Well, you accept this record and the testimony given therein 
as true? A, I don't recall it. 

Q. You mean you don't recall specifically stating? A. No, sir, 
I don't recall either stating that specifically nor doI recall the fact that 
he was having difficulty, though I admit that both that probably unquestion- 
ably is true because it is the record and he could have very well have 
been having some difficulty in introducing the needle, as we all do so 
frequently. 


Q. Now, Doctor Fulcher, there is no doubt of the unusual result 


of what occurred in the operating room? I am speaking of everything 
that occurred in the operating room. There is no doubt but what it pro- 
duced an unusual result which became apparent to you on the morning 
of January 14; is that so? A. There is no doubt to me that an unusual 
result had occurred. 

Q. Now, if we have an unusual result, there had to be a cause 
of that unusual result, didn't there, Doctor? Does that seem logical to 
you? A. There had to be a reason. 

477 Q. Oracause? A. I'd rather say a reason, sir. 

Q. Doctor, that reason, whatever it might be, has to do with the 
procedures in the operating room on the morning of January 13, 1951? 

THE COURT: Is that a question? 

MR. McCARTHY: Yes, sir. 

Q. Doesn't it? A. I believe so. 

ss * aK * a ss * 

483 Q. Was the unusual result obtained a result of the selection or 
administration of the anesthetic ? 

* aK a * * * 

489 A. An anesthetic was selected to make the patient numb from the 
waist down, that the operation could be performed. The fact that he was 
made numb from the waist down was the purpose of the anesthetic. 

The administration has several phases. One is the necessary spinal 
puncture; two, the agent selected to have an effect on the nerves to pro- 
duce this numbness about which I have spoken; and three, the concen- 
tration of the solution. 
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Now it is evident that if this numbness which persisted resulted 
from the anesthetic, if it did result from the anesthetic, it could have 
resulted from the anesthetic selected. In my opinion the numbness 
could in no way whatsoever have resulted from the introduction of the 
needle. And as for the other two problems, namely, the selection of 
the agent or the concentration, that is completely out of my field and I 
shall have to leave that to the opinion of an expert anesthesiologist. 

* * x * * x aK i 

490 Q. (By Mr. McCarthy) Doctor, did you testify yesterday that it 
was your decision to employ an anesthetic by intraspinous injection? 
A. It was my decision to recommend the use of an anesthetic by spinal 
injection. In those days they paid a little -- 

MR. WELCH: No, no, no, Doctor. You have answered the question. 

Q. (By Mr. McCarthy) And we know that the drug used was ponto- 
caine. Was it your decision that they use pontocaine as the anesthetizing 
agent? A. No, sir. 

491 Q. Who made that decision? , 

K ak x * x * * : * 

A. That is made on or by the anesthetic department. I don't know which 
individual in this particular instance selected it. 

Q. And that department was headed at the time of this occurrence 
by Doctor Devlin? A. Yes, sir. 

Q. Doctor, you have been in the courtroom ever since this trial 
began, have you not? A. Yes, sir. 

Q. So that you have heard all of the testimony in this case up to 
this very moment? A. That is right, sir. 

Q. And you heard Mr. Day testify that it felt to him as though 
there were 19 thrusts and on 19 occasions he felt pressure on the back 
of his neck brought to bear by the man administering the anesthetic who 
told him to bend over farther on each occasion. You heard that hiaieeees 
A. I didn't understand it quite like that. : 

492 Q. Well, you heard him testify about 19 injections or thrusts that 
he felt? A. Yes, sir. 


* ad * * * % % * 
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Q. (By Mr. McCarthy) Assuming what you heard relative to the 
number of injections or thrusts to be true, could that have caused the 
present condition ? 
MR. WELCH: I object to that form of the question. That is not 
the proper way to ask for an opinion. Could it, or in your opinion did it. 
Q. (By Mr. McCarthy) In your opinion did that have anything to 
493 do with producing the untoward result? A. No, sir. 
Q. Nothing whatsoever? A. Nothing whatsoever. 
He * * * * aK * * 
494 Q. (By Mr. McCarthy) Doctor, Mr. Day mentioned to you some 
facts concerning the administration of this anesthetic after the operation, 
did he not? A. Yes, sir. 


* * * * * * * *x 


498 Q. (By Mr. McCarthy) And he mentioned to you facts concerning 
the administration of the anesthetic, did he not, Doctor Fulcher? 
A. He mentioned to me his concepts of facts concerning the adminis- 


tration of anesthetics. 

2 sd * * * ae * * 

500 Q. Doctor, where did these conversations take place? A. Iam 
sure in the hospital and then perhaps in my office subsequently also. 

Q. So that there was more than one conversation as to his con- 
cept of how the anesthetic was administered? A. Iam sure, yes, sir. 

Q. And now, what did he say about that? A. He told me about 
what he stated here in the witness chair, that he thought he felt 19 dif- 
ferent attempts at putting the needle into the spinal canal. 

Q. So that he told you the same things in broad outline while he 
was in the hospital that he testified to here at the trial of this case, some 
seven, eight years later? A. Essentially the same, yes, sir. 

Q. There has been no variation? 

MR. WELCH: If the Court please, I don't see any point in arguing 
the reasonableness one way or another of the statement now. 

501 THE COURT: Well, I think he has a right to ask him what he has 
asked him. 
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MR. WELCH: I didn't object to what he has asked him. What I 
object to now is his undertaking to make an argument or draw an in- 
ference. : 
THE COURT: The jury is going to draw their own ae of 
course. 

MR. WELCH: They might be pursuaded by this genial gentleman. 

THE COURT: The time will come later when both argu what in- 


ferences ought to be made. | 
* * * * * * * * 


503 CROSS-EXAMINATION BY MISS NEILL: | 
* * * * * * * * 


505 Q. (By Miss Neill) Doctor, I think the pending question was 
whether there had been many times or whether there had been few times 
when Doctor Dani had anesthetized patients of yours at Providence 
Hospital before Mr. Day's operation. A. There had been several times. 
Quite a few times. 

Q. Would you say several dozen times in that period, Doctor 
Fulcher? A. I should imagine on the average of about two os two or 
506 three a week. | 
Q. From the time that Doctor Dani came to Providence? A. Yes, 
ma'am. | 

Q. Were most of those operations iaminectomies? A, ! Yes. 

Q. Were most of them performed under spinal anesthesia? A. Yes. 

Q. It was your custom, I gather, to perform laminectomies under 
spinal rather than inhalation anesthesia; is that not correct? A. I did it 
frequently. Not invariably. : 

* * * * * * * - 

508 Q. By the way, Doctor Fulcher, ‘in these numerous other situa- 
tions about which we have been inquiring, would you be able to tell us 
whether the drug used was pontocaine? A. It was my impression that 
that was the most popular agent at that time. 7 

909 Q. Would you be able to give us the names of any of the other agents 
which were fairly popular at this period? A. The only other one that I 
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knew about was procaine that was fairly popular. 

Q. Was Nupercaine ever used at this time? A. Not to my 
knowledge. 

Q. So that procaine and pontocaine were the two chief rivals in 
the District for spinal anesthesia? A. They weren't quite rivals. They 
were used for slightly different purposes, as I understand it. 

* * x ak * * * * 

520 Q. Doctor Fulcher, you mentioned something a few minutes ago 
which I didn't explore any further but which I think will be of interest 
in this case. You mentioned that pontocaine and procaine are for some- 
what different purposes. Could you explain what you meant by that 
statement for us? A. Yes. As one who is a surgeon, we note that the 
anesthetists use procaine for operations of for expected short duration; 
whereas pontocaine is used by the anesthetists when the operation is ex- 
pected to be rather long. 

*« a ss ok * * * x 

Q. Also, Doctor Fulcher, I believe you testified under your direct 
examination that you recommended a spinal anesthetic in this case. Could 
you tell us and the jury what factors led you to believe that a spinal anes- 

521 thetic would be advisable in a case of this nature? A. In the first 
place, at that time this type of anesthesia was the one I preferred on 
all patients in which there did not exist any contraindication. 

MR. WELCH: I can't hear you, Doctor. 


A. This is what I preferred. This type of anesthetic was what I prefer- 


red for laminectomy; lumbar laminectomy, No. 1. No. 2, this patient 
had given a history of a lot of lung trouble. He had had pneumonia three 
times and he had been rejected by the military forces because of a lung 
condition. I had seen the chest X-rays taken at the Doctors Hospital 
which showed the lesion on the lung, so I thought there was all more 
reason why a spinal anesthetic should be chosen for him. 

Q. A laminectomy is an operation of relatively long duration, 
is it not? 

MR. WELCH: Relative to what? 

Q. (By Miss Neill) About how long does a laminectomy take, 





CO _____... eee 


145 | 
Doctor Fulcher? A. About an hour andahalf. But it may have been a 
little bit longer. It may be a little bit shorter. | 
Q. Does it require, then, an anesthetic of relatively long dura- 
tion? A. That is correct. | 

Q. So that when you recommended the spinal anes thetic for 

522 laminectomy, did you assume that pontocaine rather than procaine 
would be used? A. Oh, I don't remember that I had any asehmptions 
about it. I left that responsibility up to others. 

* x * * * * * = ‘ 

529 Q. (By Miss Neill) Doctor Fulcher, do you recall that Doctor 
Dani gave us a list of conditions which in his opinion were contraindi- 
cations for the use of spinal anesthesia? Do you recall that ? A. I 
recall that he did. I wasn't able to understand him well enough to 
know, certainly to know for sure, just what he mentioned, however. 

Q. Correct me if my recollection is wrong. But I believe he 
mentioned the following conditions among others. I didn't take notes 
and I don't remember them all. But I believe he mentioned a disease 
of the cerebrospinal system. I believe he mentioned dermatitis at the 
place where the needle would have to be introduced. I believe he men- 
tioned tumors of the spine. I believe he mentioned hypertension. I 
believe he mentioned low blood pressure. So let's just take those be- 
cause that is the best my memory can do. In your opinion are those 
conditions contraindications to the use of any spinal anesthesia? A. Yes; 

530 I wouldn't recommend it, with some possibly exception that low blood 
pressure -- which is not an absolute terms. : 

Q. It would depend on the circumstances, whether a patient's 
blood pressure was low enough to make it undesirable to give him a 
Spinal, is that what you mean? A. A lot of people just simply have low 
blood pressure. It is normal for them. 3 

Q. These contraindications, Doctor Fulcher, are not just contra- 
indications for the use of one spinal drug or another drug; isn't that 


correct? A. That is correct. As I understand it. 
* * * * * * * *: 
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MISS NEILL: Or perhaps it would be better if I showed him the 
exhibit and let him read it for himself. 

Q. I show you, Doctor Fulcher, Plaintiff's Exhibit No. 2 andI 
ask you if you would read that. A. I wouldn't recommend the use of 
spinal anesthesia as a surgeon -- 

ca * * * * ok * * 

A. I wouldn't recommend, as a surgeon, I wouldn't recommend 

531 the use of spinal anesthesia in these conditions listed with the ex- 
ception of the low blood pressure. I don't think that is necessarily a 
contraindication. 

Q. As ‘a matter of fact, Doctor, it states right here in the exhibit 
that low blood pressure was formerly considered a positive contraindication 
but that the use of certain drugs have more or less removed it from the 
list, doesn’t it? A. Yes. 

Q. Now, in your opinion, Doctor Fulcher, I understand that these 
contraindications on this Exhibit 2 apply equally to all of the spinal 
anesthetic drugs; is that right? A. That is my impression but, once 
again, the particular agents are completely out of my field and I am not 
at all an authority on the various agents that the anesthetists use. 

Q. Surely. I was just asking you in the court of your practice 
as a surgeon. A. From the standpoint of a surgeon, I would think this 
would apply to all the common agents. 

* me ak aK * ate * * 

532 Q. Doctor Fulcher, could you explain for the ladies and gentle- 
men of the jury, for the Court and for me, Doctor Fulcher, what is 
meant by the term "neurosyphilis"? A. Yes. The term "neurosyphilis" 
means that the brain and the spinal cord have been infected by the germ 
which causes syphilis. 

Q. Is syphilis the same thing as cerebrospinal syphilis? A. Or 
syphilis of the cerebrospinal system, yes. | 

Q. Preparatory and prior to your laminectomy on Mr. Day,Doctor 
Fulcher, were you able to determine whether he was then suffering from 


neurosyphilis or cerebrospinal syphilis? 
* * * * * * * * 


147 | 
535 Q. (By Miss Neill) Doctor Fulcher, I am going to rephrase that 
last question to meet the remarks of Mr. Welch. I want to ask you now 
whether before you operated on Mr. Day you were able to form a con- 
clusion as to whether he was then suffering from neurosyphilis. A. Yes. 

Q. And will you tell us what that conclusion was. A. My conclusion 
was that he was not suffering with cerebrospinal syphilis " had he ever 
suffered with cerebrospinal syphilis. 

Q. Upon what did you base that conclusion, Doctor? A Upon 
two things: No. 1, the spinal fluid had been studied prior to his rapid 
treatment at D.C. General Hospital. This spinal fluid was not only found 

536 to be normal so far as the Kahn test is concerned but so far as the 
colloidal gold test, which is even more delicate. That, too, was per- 
fectly normal. That was just prior to his rapid treatment. | 

No. 2, I did a most thorough neurological examination on him 
in my office; and found no evidence whatever of any involvement of the 
cerebrospinal system with syphilis or any other disease. : 

Q. Normally, Doctor Fulcher, if a patient is suffering from cere- 
brospinal syphilis, will that disturb his reflexes and render certain 
neurological changes present which are discernible upon neurological 
examination? A. That would produce signs among which may be the 
changes in reflexes which could be determined by neurological examination. 

Q. Did you base your conclusion on anything further, Doctor 
Fulcher? A. Yes. I had a Kahn test performed of the blood prior to 
the operation. This was performed at Providence Hospital - it was 
entirely negative. | 

Q. Could you find for us the report on that Kahn test. in his hospi- 
tal chart? A. Yes, Ican. I have now found it. : 

Q. And would you read to us what the report says, Doctor 
Fulcher ? 

537 MR. McCARTHY: What was the Doctor reading from? So that 
the record is absolutely clear. 

MISS NEILL: I believe it is page -- 

MR. McCARTHY: No. Let him identify the paper by its title. 
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Q. (By Miss Neill) Would you identify what the paper says at 
the top? A. At the top is "Clinical Laboratory” to the right. And then 
is ‘Washington, D.C." andthe record. At the left is "Hugh Day, No. 
349137" and below that is Providence Hospital." 

Q. And that is page 15 of Plaintiff's Exhibit No. 1, isn't that 
right? A. That is correct. | 

Q. Would you read for us what is written on that sheet of paper 
in typewriting? A. Yes. "Typed and Cross-matched” is the title. 
"Pateint is typed 2A, Rh positive, and cross-matches with bank blood 
No. 51-2172, which is type 2A."" Below that, "Kahn negative." And that 
Kahn negative refers to the patient's blood. 

Q. Asa matter of fact, Doctor Fulcher, is a person suffering 
from syphillis permitted to give blood to a blood bank? A. I was not in 
charge of the blood bank at that time but it is a general rule that all 

538 blood which shows a positive Kahn test is rejected for any blood 
bank. 

Q. Before the luncheon recess-- 

THE COURT: Wait just a minute. The clerk calls my attention 
to the fact that you referred to that as Exhibit 1 when in fact it is Exhibit 
4. 

MISS NEILL: Iam sorry. I was reading upside down, your Honor. 

THE COURT: All right. He wanted to get the record straight. 

Q. (By Miss Neill) Before the luncheon recess, Doctor Fulcher, 
you were referring to a pamphlet which is marked Plaintiff's Exhibit 2. 


And I want to ask you if you would read to the jury the first contraindi- 


cation, No. 1, in this pamphlet. A. No. 1: "Disease of the cerebro- 
spinal system as meningitis, spinal fluid, block, cranial or spinal 
hemorrhage, tumors, syphilis." 

Q. Now, at the very top in the left-hand corner, I believe, 
Doctor Fulcher, there appear the words “for the medical profession." 
Isn't that written on the top of the exhibit? A. Yes. 

Q. Would you a member of the medical profession give us an in- 
terpretation of the language which you have just read. 
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MR. McCARTHY: Your Honor, I object to that. I think the language 
speaks for itself, the phraseology used by Winthrop-Stearns, It goes back 
to the basic objection that was originally made to the introduction of this. 
What his phraseology means is not, I don't think, subject to medical inter- 
pretation. What the specific terms may mean, of course, may well be. 
It's the English language. : 

THE COURT: I admitted it and I stated that the matter of its inter- 
pretation would be the subject of evidence. That is one of the questions 
this jury is going to have to pass on and they are entitled to hear evi- 
dence on its meaning generally accepted. 

MR. McCARTHY: All right, sir. 

THE COURT: I also said I would let the interrogatory that brought 
forth some explanation of it come in evidence at the appropriate time. 
Certainly this witness can testify as to what as a member of the medical 
profession he understood it to mean. The jury may or “= not agree 
with him but that is something else. 

MR. WELCH: Your Honor, don't you think at this time you should 
withdraw that statement that the jury may or may not agree with it, be- 
cause the law is in certain fields of technical medical ae the just 
must be governed by medical expert testimony. : 

THE COURT: I am saying now that it is a matter for the jury to 
decide and I am allowing evidence on its meaning to go before the jury. 
They will receive instructions from the Court at the appropriate time 


540 that may control their conclusions. But it is certainly a matter 


to go before the jury and it is certainly a matter that they will be called 
upon to decide. 

MR. WELCH: I agree that the ultimate question is for the jury. 

THE COURT: All right. That is whatlam saying. 

Q. (By Miss Neill) Doctor, the pending question is a question to 
you to give us an interpretation of this language that you read, contra- 
indication No. 1. A. The first thing, it only refers to the brain and 
spinal cord. All other parts of the body are not mentioned or included. 
That is what cerebrospinal means. And meningitis, being inflammation 
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of the brain, or spinal cord, and the linings thereof; "spinal fluid block" 
means something obstructing the flow of the spinal fluid, which is formed 
in the center of the brain, flows out through openings around the spinal 
cord, and then trickles back up around the surface of the brain and is 
absorbed normally; "cranial or spinal hemorrhages" -- that means any 
bleeding from the brain or from the spinal cord. Tumors: That means 
any tumor of the brain or of the spinal cord. Syphilis: That means any 


infection -- that means an infection of the brain or of the spinal cord by 


the germ that causes syphilis. 
®. Doctor, do you mean by.an infection of the brain or spinal cord 
541 by the syphilis infection, do you mean cerebrospinal syphilis or 
neurosyphilis? A. Yes. Same thing. 
* * a * ok * * 
545 REDIRECT EXAMINATION BY MR, McCARTHY: 

Q. Doctor, you said you made a most thorough neurological ex- 
amination in your office on January 10th? A. Yes, sir. 

546 Q. And you have your notes of that examination? A. iWart of 
them, yes, sir. 

Q. CouldI see them, Doctor? 

MR. McCARTHY: May I see them and peruse them? Will your 
Honor indulge me a minute ? 

THE COURT: All right. 

Q. (By Mr. McCarthy) Are the notes to which you refer those 
notes that appear under the heading "Clinical History"? A. Yes, sir. 
These notes. 

Q. From there down to "1-12-51 admitted to Providence Hospital ?" 
A. Yes, sir. 

Q. This is the report of your most thorough neurological ex- 
amination in your office? A. No, sir. 

Q. Didn't you say these are the notes? A. That is what I did; a 
most thorough neorological. But because of the intricacy of a neurologi- 
cal examination I don't write down negative findings. 

Q. You don't? A. No, sir. I would have to have two or three 
stenographers. 
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Q. These are typed? A. Yes, sir. 
547 Q. When were they typed? A. I dictate into a machine at the time. 
Have a dictaphone and then subsequently they are taken off. 
Q. Here is what you say: 
"This patient stated he was in excellent health until 1 July 
Sth, 1950, at which time while picking up some pipes the bank 
upon which he was standing gave way which caused him to twist 
his back and he sustained a puncture wound of the left foot. The 
puncture wound was treated and he returned to work on July 9, 
1950. On July 28 or 29 he caught a cold and his back became 
painful and at this time he had some pain which radiated into 
the left hip. September 11 the backache returned. At the time 
of examination he stated he was fairly comfortable when he did 
nothing but as soon as he began lifting any heavy objects the 
old symptoms would return. There was very little limitation 
of motion of the lumbar spine. There was tenderness upon 
deep percussion over the fifth lumbar interspace. Hyperexten- 
sion of the lumbar spine caused pain. There was some hypoes- 
thesia over the dorsum of the left foot. There was easy fatig- 
ability of the left Achilles reflex." 3 
What does that "left Achilles reflex" refer to, Doctor? A. When one 
taps the Achilles tendon, normally the foot kicks down and then if the 
reflex is weak, after it kicks down once or twice it ceases to do so. 
548 That is easy fatigability. 
Q. That has bearing, of course, on the possible disk? A, It has 
a bearing on the sciatic nerve which in turn, in this particular case, was 
affected by a disk. 
Q. Then you continue. 
"There was light positive straight leg raising test to 
the left. . 
What does that refer to? A. With the patient lying down, one first 
flexes the thigh and then extends the leg. And if one is unable to do that 
normally, if the muscles contract does not permit the leg to be fully 
extended, that is called a positive straight leg test 
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Q. Is that, too, indicative of the fact that there may be a disk in- 
volvement? A. It means sciatic nerve involvement. 

Q. Which in turn to you reflects the possibility of the ruptured inter- 
vertebral disk? A. In this case I though it was. Ruptured intervertebral. 

Q. Then you state: "It was my opinion this patient was suffering 
with a rupture of the fifth intervertebral disk. I myelogram"™ -- 
I presume there is a word or -- No, it appears to be perhaps No. l. 

Capital I. 'Myelogram can be done but I am confident that this 
patient will require surgery." 
Now, that concludes the notes you made on January 10th, doesn't it, 
Doctor? A. Yes, sir. 

Q. Those are all of the notes you have of your neurological examina- 


tion on January 10th? A. That is correct. 
Q. And they consisted of tapping the Achilles tendon? A. No. 
They consisted of positive findings. 


Q. Positive findings? A. Yes, sir. 
Q@. You mentioned syphilis in this up to this point at all. A. No. 
I didn't mention syphilis at all there. On purpose. 
Q. On purpose? A, Yes, sir. 
Q. You omitted it? A. Yes, sir. 
Q. And'yet you made a neurological examination for the syphilis, 
you have testified? A. Complete. 
Q. Now, on the 12th you put Mr. Day in the hospital for a myelogram, 
and what was the purpose of the myelogram? A. It was to -- It was to 
corroborate my clinical impression. It was a more definite, specific 


test. 
Q. Wasn't it to corroborate the neurological findings that you made 


in your office as to the presence of adisk? A. That is correct. 

Q. Now, did you make an examination of the spinal fluid to corro- 
borate what you say were your neurological findings that this syphilis 
had not invaded the central nervous system? A. No. I purposely didn't 
do that. 

Q. You didn't do that? A. Purposely. 
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Q. There was no spinal tap or analysis of the cerebral spinal 
fluid? A. Oh, yes. I had to do a spinal tap in order to do the myelogram. 
Q. But there was no analysis of that fluid at —— A. No, I 
didn't -- 2 
Q. Wait till I finish my question, Doctor Fulcher. In onter to 
determine prior to surgery whether there was involvement as a a result 
of the syphilis germ of Mr. Day's central nervous system? A. I had 
determined that to my own satisfaction. 

Q. Isee. But you have not answered my question. 

MR. WELCH: Yes, he did. , 

MR. McCARTHY: I don't think he did. : 

551 MR. WELCH: If the Court please, he said he did; and specifically 
and intentionally did not. 

THE COURT: I may be confused. 

(The questions and answers referred to were read by the re- 
porter. ) 

THE COURT: I am not too clear yet as to whether there was a 
negative statement there was no such analysis made of the spinal fluid. 
He said he had determined it to his own satisfaction. 

Do I understand from that, Doctor, that you say there was no such 
analysis made? 

THE WITNESS: No such analysis made on purpose; ok be cause 
of the fact I forgot about it. 

Q. (By Mr. McCarthy) When you say on purpose, ees asa 
result of your neurological examination on January 10th, which I just 
read to you, you determined at that time you wouldn't take a spinal test 
for the presence of the syphilis germ in the spinal column, didn't you? 
A. After I got a report from the D.C. General, yes, sir. : 

Q. When did you get the report from D.C. General? A. On the 
day, as near as I can remember, on the day of his visit to my office. 

Q. That is January 10th? A. Or thereabouts, yes, sir. 

552 Q. Did youcall them up, Doctor? A. I don't know whether I called 
them up or WHEINES I had my secretary do it. 
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Q. Doctor, you remember being in my office for deposition on 
Wednesday, September 25th, 1957, in company with your attorney, Mr. 
Welch, and the other counsel of record in the case? A. Yes, sir, I 
remember being there. I presume that is the correct date. 


Q. Iam going to ask you if I asked you these questions and if you 


gave these answers on September 25, 1957. 
MR. WELCH: What page? 
MR. McCARTHY: Iam reading from page 91. 
Q. "Question: (By Mr. McCarthy) And let me ask you, did you, 
after you learned of the fact that Mr. Day had had syphilis back 
in 1946, learn that he had been treated at Gallinger? 
“Answer: I did not. 
“Question: You did not learn that? 
“Answer: No. 
"Question: You did not inquire of him? 
"Answer: No, sir." 
MR. WELCH: Why don't you finish it. That certainly isn't con- 
tradictory. What is that supposed to indicate? 
MR. McCARTHY: I will finish it. 
Q. "Question: What was the first knowledge you had of the fact 
that Hugh Day had had syphilis? 
"Answer: In my Office. 
“@uestion: Who told you? 
"Answer: He did. 
"Question: He did? 
"Answer: Yes. But I didn't inquire into where he was 
treated. I just found out he had been adequately treated. 
"Question: Based upon your own examination and the 
serology, the blood test -- 
"Answer: Yes, sir. 
"Question: -- that was taken -- when was that taken? 
“Answer: Upon his admission to the hospital. 
"Question: What was the result; do you know? 
"Answer: Yes, sir. The serology was negative. 
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There showed no evidence of the presence of syphilis. " 

Now, Doctor, you testified here a moment ago that you didn't re- 
call whether it was you or your secretary who called Gallinger Hospital 
on January 10th. And -- ; 

MR. WELCH: I don't think he said Gallinger Hospital, your Honor. 
He may have said Gallinger but I didn't understand it. Is that correct? 

MR. McCARTHY: Let's let the record show. : 

(The questions and answers referred to were read by the reporter. ) 

554 Q. (By Mr. McCarthy) D.C. General was formerly — as 
Gallinger Hospital? A. Yes. | 

Q. So now, Iam going to ask you what has happened since this 
deposition was taken in September 1957 in which you testified that you 
didn't even know he had been treated at Gallinger Hospital and today, 
March 5th, 1958, in which you say you not only know it but contacted them ? 
A. Well, I now recall that I had a prolonged discussion with the refer- 
ring doctor, Dr. Paul O'Donnell. Of course this discussion can be very 
definitely verified; in which we discussed the fact that this man had gave 
a history of syphilis; that he had been treated, that the spinal fluid prior 
to treatment revealed everything to be normal and, furthermore, that 
since he was a compensation case, this was, to us, privileged infor- 
mation. We had no right to report this privileged information in our 
letters to go to an office -- the letters would be read by non-professional 
people. So, as a result of this discussion and as a result of our consider- 
ing this knowledge privileged information, I deleted any si of 
syphilis. 

Q. Well, now, I have got to understand this. First of aul, you 
didn't answer my question as to what had occurred since September 25th, 
1957, when you said under oath, first, you didn't know the man had been 
treated at Gallinger and you didn't contact Gallinger, and today, when 

595 you say you did contact Gallinger. Now, will you answer that nar- 
row question first. A. Yes; I have recalled the information with Dr. Paul 
O'Donnell. 

Q. When did you discuss this matter with Doctor ne ee A. 

I went by his office last Wednesday afternoon to verify it. Since I have 
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been in this courtroom I have been thinking about things and I recalled it 
very definitely and I went by to verify it. He was too busy at that time 
to talk to me, so I saw him that evening. 
Q. Where? A. At his home. 
Q. To verify what? A. Verify -- 
Q. Whether or not you had called? A. Whether we had had such 


conversation. 

Q. Iam not talking about conversations with Doctor O'Donnell. 

I am talking about your statement under oath in September of 1957 that 
you did not know that Hugh Day had been in Gallinger Hospital and that 
you did not contact Gallinger Hospital, and your statement under oath 
here today that you knew he had been in Gallinger Hospital and that 
either you or your secretary on January 10th, 1951, called Gallinger 
Hospital. A. That is correct. 

556 Q. How can Doctor O'Donnell verify those contradictions? A. I 
recall the conversation that I had with him, Mr. McCarthy. 

Q. How does Doctor O'Donnell figure in the two contradictions 
which I have pointed up to you under oath? A. Well, I think I can make 
the jury understand. I don't know whether I can make you or not. I had 
recalled this conversation we had hwhile I was over here last Monday and 
Tuesday. And I was wondering why we had left out the history of syphilis 
in our reports. And I contacted the referring doctor and discovered that 
we had discussed this thoroughly and, since it was a compensation case, 
we thought it proper that it should be left out of the records. 

Q. Isee. Because of this privilege you mentioned? A. Well, 
privilege, and another thing, sir. Another thing. 

Q. Doctor, suppose you let me ask the questions. Was Doctor 
O'Donnell present when you called Gallinger Hospital? A. Oh, no. He 
didn’t come to my office. 

Q. He didn't come? A. No, sir. 

Q. So he knows absolutely nothing about it, whether you called 
Gallinger Hospital on January -- A. He couldn't confirm that, no, sir. 

Q. Now, you've talked to a great many doctors about this case, 
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557 haven't you, besides Doctor O'Donnell? A. During the course of therapy, 
many doctors, yes, sir. 4 
* * * * & ae * : x 

560 Q. (By Mr. McCarthy) Doctor Fulcher, so that I understand, you 
have testified now that based upon your neurological examination, which 
I read to the jury, and the blood serology which you had done at Provi- 
dence Hospital, you concluded -- what were your conclusions ? 

* * * * * * * _, 

561 A. My conclusions were that this man was not in any way whatso- 
ever suffering with syphilis and that it should be divorced — the prob- 
lem at hand. 

Q. Doctor, you recall being in my office again on September 25, 
1957, with Mr. Welch and other counsel in the case and being put under 
oath and asked certain questions and giving certain me 

MR. WADDEN: What page, Counsel? : 

MR. McCARTHY: Iam just looking it over. At the bottom of 
page 67. 

Q. You recall the deposition, Doctor Fulcher? A. very well, 
sir. Oh, yes. 

Q. Now I am going to read you some questions that were asked of 
you by me and some answers that you gave; and ask you to bear with 
me while I do it. 

"Question: Where did you examine him? 
“Answer: In my office. ! 
562 "Question: Based upon the examination in your office you 
determined -- : 
“Answer: And serology. And the subsequent serology. 
"Question (resumed): -- you reached a determination that if 
he had had syphilis involving the cerebrospinal system, it had 
been cured ?" 
Then Mr. Welch says: "That is not what the doctor anid. = 
Then you said this: 3 

"No, sir. I didn't say that. I reached the conclusion, first, 
he never had syphilis, but, if he had ever had it aay Wier in the 
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blood or anywhere else, he had been so completely cured of it 

that it could be ignored." 

You remember giving that answer? A. Yes, sir. And that is still my 
opinion. 

Q. Doctor, if you said on September 25th he never had syphilis 
as a result of your examination, how do you reconcile that with your 
testimony that you contacted Gallinger Hospital on January 10th to 
determine and determined that he had had syphilis? 

MR. WELCH: If the Court please, they are two entirely different 
things. One was contacting the hospital for a history of what their record 
was. The other is his own statement of opinion as to whether this man 
ever did have syphilis. Not contradictory at all. 

563 MR. McCARTHY: Your Honor, if they are two separate things, 
Mr. Welch can develop it. But I think they are clearly contradictory. 

ar * * * sd * * xe 

THE COURT: He undoubtedly is making the inference that it is 
contradictory. That doesn't mean that that is evidence in the case, Mr. 
Welch. It is for the jury to draw their own inferences and the language 
used in the question is not necessarily evidence. 

Let the doctor answer it. I think he is competent to do so. 

Q. (By Mr. McCarthy) The question, simply stated, was: You 
reached a conclusion and so testified under oath in September of 1957 
that, based upon your examination, Hugh Day had never had syphilis; 
isn't that so, first? A. I expressed the doubt that he had ever had 
syphilis. 

Q. Well, let me read you the language again. Here are your 
exact words: 


564 “I reached the conclusion, first, he never had syphilis, but, 
if he had ever had it anywhere in the blood or anywhere else, he 
had been so completely cured of it that it could be ignored." 

And is that the doubt to which you referred, Doctor, the last part? 
A. No, sir. I expressed a doubt that he had ever had syphilis; but if 
he had had syphilis, he had been so completely cured that it was no 
longer a problem. 
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Q. Now, Doctor, then on page 69 of the deposition, this s question 
was asked by me: 


"But you also said that in your opinion he had never had it, 


didn't you, Doctor? 

Here is your answer to that: 
"That was my first opinion, that he never had it, but I 

wouldn't positively say, because he says he did have it. But I 

can find no evidence and no one has ever diagnosed it." 
Recall saying that? A. No, sir. I certainly don't. But if you are 
reading, I must have said it. 

Q. You gave truthful answers at the taking of this deposition? 
A. AsI felt at the time, Mr. McCarthy, I must admit that you had me a 
little excited and perhaps I didn't think as much as I should. 1 


565 * * * * * * * * 
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Q. (By Mr. McCarthy) Now, Doctor Fulcher, have you the hospi- 
tal record there? A. Yes, sir. 

Q. Doctor, in your orders when you admitted this patient, you 
did not order a Kahn test, did you, specifically? A. I ordered the 
equivalent. i 

Q. What did you order? A. Cross-match includes Kahn. 

Q. So that a type and cross-match includes a Kahn? A. That is 
correct, sir. 

Q. Let me ask this: I note that the laboratory reports come back 
on various colored pieces of paper. I note here that the urinalyses come 
back on yellow. There are two of them here; one taken on 1-12 and one 
on 1-17-51. The type and cross-match comes back on white paper. The 
complete blood count comes back on pink or salmon, or perhaps even 
red paper. Now that is done in order to minimize the possibility of error 
by nurses and other personnel in getting these things into - record, is 
it not? A. I don't know. | 

Q. You have no knowledge of why hospitals use different colors? 
A. I don't know why it was used there. All hospitals don't follow that 

system. 
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Q. Isee. Now do some hospitals when you order a Kahn test send 
back a separate report, labeled "Kahn"? . 

MR. WELCH: If the Court please, I don't know whether it makes 
any difference what some other hospitals do or not. 

MR. McCARTHY: Let me ask you just Providence Hospital. 

MR, WELCH: I don't think it makes any difference whether some- 
times they do it one way or sometine s they do it another. And I don't 
believe that he is qualified to tell what Providence Hospital does in every 
case with respect to their laboratory reports. I think the thing we are 4 
concerned with is: what did they do in this case and what does the report 
read and what does it mean. 

THE COURT: Iam inclined to agree with you, Mr. Welch. I 
really don't see why we are struggling on what method is used. 

Q. (By Mr. McCarthy) Doctor, just briefly getting back to this 
type and cross-match. That is the-title of this report, clinical -report. 
Does that appear to you to be one sentence, this whole thing, "Patient 
is typed 2A --" 

MR. WELCH: If the Court please, I submit that there isn't any 
point, either, in Mr. McCarthy projecting his own ideas as to what 
that report means by continually badgering the subject of examination. 


~ a 


He has gotten very specific, exhausted, positive, unequivocal testimony 
about that report; that the report reads so and so and so and so and that 

567 the Kahn negative means Kahn negative on the patient's blood and 
does not refer to the bank blood. 

THE COURT: I think, in view of the testimony in that case, he is 
permitted to clarify that; because there was some evidence as to what 
the Kahn negative referred to, the patient. Now the witness has said 
definitely it referred to the patient's blood. ‘There are some inference 
from some of the other testimony that it referred to the bank . blood. 

MR. WELCH: Doctor Dani. That is the only other witness. Doctor 
Dani corrected his testimony. 

MR. McCARTHY: He didn't correct it. 

MR. WELCH: I think he did. 

THE COURT: I have permitted the question. So go ahead and ask it. 
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Q. (By Mr. McCarthy) Doctor, this is one sentence, with a 
subject, and a verb, it continues on for 15 or 20 words or symbols and 
then ends with a period, doesn't it? A. That is correct. 

Q. All right. And it is typed with the same typewriter and it runs 
right along, it just flows, doesn't it, along three lines? A. Yes, sir. 
But it is typed by a little girl who probably doesn't know = a period 
and a comma means. | 

Q. You mean an employee of Providence Hospital ? A Yes, sir. 

* * * * ok BE * * 

DR. JOHN McCULLEN WARREN, SWORN : 

DIRECT EXAMINATION BY MR. McCARTHY: 

Q. Will you state your full name, please. A. John McCullen 
Warren. : 

Q. And you are a medical doctor, are you not, Doctor Warren? 
A. Yes, Iam. : 

Q. Where do you practice, Doctor? A. Laurel, Maryland. 

Q. And, Doctor, could you briefly acquaint his Honor and the 
ladies and gentlemen of the jury with your medical background, that is, 
your education and the work that you did subsequent to receiving your 
degree. A. I attended college at the University of North Carolina in 
19 27 and '31; and in the University of Maryland Medical School from 1931 
to '35. I returned to the University of Maryland Hospital from 1935 to 
‘37. I entered practice with my brother in 1937. We rana small hospi- 
tal and conducted a general practice there until now. 


574 * * * 5 * * * : * 


Q. Doctor Warren, did you have occasion back in 1950 to treat 
Hugh Day, seated here at the counsel table? A. Yes, I did. 

Q. AndI might suggest you may use your records if they aid you 
at all in your testimony. Could you tell us whether or not in J une of 1950 
Mr. Day came under your care? A. Yes. June 5th, 1950. | 

Q. And for what condition, Doctor? A. The primary condition 
was a nail puncture wound of his left foot he had received When he had 

«fallen from a bank. 


* * 
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575 Q. Could you tell us what your treatment consisted of, please. 
A. He was given 3, 000 units of tetanus antitoxin. A drain was inserted 
in the puncture, enclosure too soon. He was given several daily injec- 
tions of pencillin. 


Q. What was his progress? A. His progress was good until -- 
and the wound healed -- but on about the tenth day he developed urticaria 
and evidence of allergic reaction at which time he also complained of 


pain in his back. Urticaria reaction was rather severe. We call it 
serum sickness. And thought also pencillin reaction as well. 

Q. Could you determine which of the two had caused it? A. Yes. 
You could by a skin test. 

Q. Doctor, was he hospitalized for that? A. Yes, he was. Three 
days. 

* * * ss * * * * 

584 Q. (By Mr. McCarthy) Doctor, that record that you are using 

there is your actual patient record of your treatment to Mr. Day? A. Yes. 

Q. And how are those entries made? A. In chronological order. 

Q. If you would see him on one day, would you make an entry on 
that day? A. Yes. 

Q. So that it provides a running account of your treatment to Mr. 
Day? A. Yes. 

Q. In addition, Doctor, it provides information as to tests that 
were made? A. (Nodding in affirmative. ) 

Q. Doctor, you have testified that you sent blood out for a 
Wassermann test? A. Yes. 

985 Q. What was the purpose of that? A. It was routine test. We also 

did the blood-sugar, his nonprotein, urinalysis. 

Q. But what specifically does a Wassermann test disclose? A. 
It's a test for syphilis. 

Q. A test for the presence or absence of syphilis? A. Yes. 

* * * * * x * * 

Thursday, March 6, 1958. 
(The Court reconvened at 10:00 o'clock a. m.) 


* * * * * *x 
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DR, JOHN McCULLEN WARREN, the witness on the stand at adjourn- 
ment, resumed the stand and further testified as follows: | 

a XK * * * * * 

BY MR. McCARTHY: ; 

Q. Doctor Warren, were you able to obtain the actual report made 
by the Maryland Health Department pertaining to the Wassermann test 
on Hugh Day that you had ordered? A. Yes, I was. I found it in my 
records. : 

Q. Do you have that report with you today? A. Ido. 

Q. May I see it, please, Doctor? 

* * * * * * | * 

594 @. (By Mr. McCarthy) Doctor, this has now been marked and 
admitted in evidence, marked as the Plaintiff's Exhibit No.6. Would 
you tell the ladies and gentlemen of the jury what it is by reading the 
caption of it for them. A. "Maryland State Department of Health, 
Bureau of" -- I should have my glasses. This is "Bureau of Bacteriology." 
This is an explanation of a blood test for syphilis. The first is called the 
Hinton flocculation. That is a qualitative test which simply denotes 
whether the blood is positive or negative for syphilis. And this is marked 
positive. The second test is Eagle-Straus, and that is a quantitative test 
to determine how -- to what degree it is positive, whether it is strongly 

595 or weakly positive. This is positive through dilutions ' one to two 
through one to eight, which means that -- 

MR. WELCH: If the Court please, if he is going to testify as to 
the meaning of it rather than simply what it is and what he accepted it 
for, and he is testifying in the field of syphilology, giving expert testi- 
mony, I would like to question him. 

THE COURT: I think you have got a right to. 

Why don't you just have him identify the exhibit ? 

MR. McCARTHY: I think he has done that. 
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THE COURT: And then let Mr. Welch examine him as to his 
qualifications to give expert opinion? 

MR. McCARTHY: I think he has identified the exhibit at this point. 

Q. That is the blood test that you had made on Hugh Day? A. That 
is the blood test. 

Q. That is the result of it? A. On Hugh Day on June 17, 1950. 

* ae * * cd * * ae 

596 EXAMINED BY MR. WELCH: | 

Q. Doctor, I understood you to say that you are a physician in 
general practice? A. That is correct. 

Q. And I understood you to say that your practice was in Laurel, 
Maryland, and its environs? A. Right. 

Q. How long have you been in general practice? A. Twenty-one 
years, almost. 

* * * * * * * * 

598 Q. Are you familiar with the Wassermann test sufficiently to tell 
me how it is classified in syphilologic literature? A. The Wassermann 
itself is usually designated positive or negative. 

599 Q. That is not what I asked. WhatI asked you is in literature on 
syphilology, in the text books and writing, how is the Wassermann test 
classified as a test? It is a flocculation test? Is it a precipitation? What 
is it? A. Ihave forgotten. That doesn't matter to me as a practitioner. 

ae * * ae * * * * 

600 Q. How do you want to explain it? A. Simply that we don't try 
to remember the techniques of laboratory procedures. We accept the 
data given us by the laboratory and use it as we see fit. 

* * * * * a * ss 

601 @. Doctor, when did you first learn you were to testify as a 
medical expert in this case? A. Iam not testifying as a medical ex- 
pert; not as I consider an expert witness. I made that clear to the attorney 
to begin with. 

Q. Don't you consider, Doctor, that when you give an opinion on 
anything medically it is an expert opinion? A. Only as this man's family 
doctor, not as his consultant. 
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Q. So that, in So far as you are able, you intend to keep entirely 
away from expert opinions in the special fields of medicine that may be 
in issue in this case? A. That is why we call on the specialists. 

Q. Also, you call on specialists to determine when a man does 

602 and does not have syphilis after you get one of these reports, 
don't you? A. No. That is self-explanatory, as far as I, myself, am 
concerned. 7 

Q. Is it your testimony as a doctor that these tests are specific 
tests for syphilis? A. That is all we have. All we have to go by. 

Q. Iam asking you do you as a medical man call these tests 
specific tests for syphilis? A. Yes. : 

Q. That means, does it not, that upon these tests a diagnosis is 
made? A. Yes. 

Q. Read the fine print on the bottom of that report, will you, 
Doctor ? : 

* * ba 5 bY * 3K x 

603 A. "A diagnosis of syphilis should not be made ona single posi- 
tive Serological reaction alone. If the serological result is not supported 
by the case history and clinical symptoms, one or more additional spe ci- 
mens of blood should be submitted and a note made that a check examina- 
tion is desired. If the result of the check test confirms the original result, 
syphilis is indicated with a high degree of probability." 

Q. Even after a check it is only probability, isn't it? A. That is 
what it says. 7 

Q. I mean, as a doctor, you agree with that, don't you? A. I 
have never doubted one. : 

* * * * * * * / 8 

Q. (By Mr. Welch) As a physician, do you agree with this 
caution, "A diagnosis of syphilis should not be made on a single positive 
serological reaction alone’? A. Isn't there a little more to that? 

604 Q. Please don't argue with me. Do you agree with that? That is a 


sentence in itself, isn't it? A. That is a sentence within itself, yes. 
* * * * * ae * 2 * 
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605 Q. Do you know, have you made any recent study of, or do you 
recall from any past studies the other drugs or medications which may 
be imbibed by a person which will give precisely the same report as you 
have before you even though the person has no trace of syphilis ? 

* * * aK ae * * * 
A. No, I don't know of any drug that would give that reaction. 

Q. What is tetanus antitoxin? A. That is a serum of a horse that 
has been inoculated with tetanus germs. 

Q. It is a substance of an organic nature, isn't it? A. Yes, sir. 

Q. Does it contain protein? A. Yes. 

Q. How long before this blood was sent to Baltimore for a report 
did you give this man tetanus antitoxin? A. Twelve days. Eleven, I think. 

Q. After you gave it to him he had a very severe reaction, didn't 
he? A. Yes. 

* * * x * aK * * 

606 Q. Now, do you know whether all of the medical authorities in 
syphilology agree that a man having had tetanus antitoxin serum as re- 
cently as this man had before you took his blood, that the tetanus anti- 
toxin would cause precisely the report you have there which you say is a 
report of positive syphilis? Do you know that? A. No, I do not. 


* x x * * * * * 


Q. This book was published by Reuben L. Kahn. 

* * * * * oR * ak 

Q. In 1950. You recognize Kahn as an expert in syphilis? A. Oh, 
yes. His test is very common. 

Q. Iam not talking about the test. I say, do you recognize him 
as being an outstanding recognized expert in syphilis? A. I only mention 
the test as evidence of his outstanding reputation. 


Q. Did you ever read this in connection with any studies that you 
did of syphilis and, if not, do you agree with it? A. I haven't read it. 
But I am sure I would agree with it. I couldn't contest it. 
Q. Alii right, then. It says this: 
"Any and all diseases and any and all injections of a protein 


or organic nature, whether they may be for immunication of 
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other reasons, may in some individuals call forth DOnREYS 


reactions with tests for syphilis." 
You say you would agree with it if Kahn said it, is that right? A. I 
would be inclined to. : 

MR. McCARTHY: Mr. Welch, what page are you reading from? 

MR. WELCH: Page 190. ! 

Q. When he says injection of organic nature, that would include 

tetanus antitoxin, wouldn't it? A. Yes. : 

* ae ok * * * * * 

Q. Will you tell me, if you know, what the practice was in the 
District of Columbia in 1950 with respect to the use of such a report as 
you have from a Public Health Service center. Was it the accepted prac- 
tice of a physician in the District of Columbia in 1950 to accept such a 
report as a diagnosis of syphilis, or did they take further steps in order 
to make a diagnosis? A. I think they would accept that report. 

Q. What? A. I think they would accept the report that gave that 
degree of positivity. : 

Q. As a diagnosis of syphilis? A. Yes. When it was a follow-up 
study. This was not an original Wassermann. This was a follow-up 

613 Wassermann. 

Q. Follow-up after when? A. After his early treatment. 

. When was his treatment? A. In 1946. 3 

. It was a follow-up four years later? A. Yes, sir. 

. Have you studied enough about syphilis to know that even 
though a person has syphilis, has the treatment and is cured, that there 
still can be latent conditions which might show positive but which do not 
mean the presence of syphilis? A. Yes. They may show a positive re- 
action for a long time and be absolutely negative -- or rather, absolutely 
inactive. 

Q. That would mean even though a latent syphilis showed a posi- 
tive test the man did not have present syphilis, wouldn't it? A. Con- 


sidered that. They call them Wassermann fasts. 
ue aK * * * x 
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614 BY MR. McCARTHY: 

* * * * * 5 * * 

Q. Doctor Warren, when Hugh Day was referred by you in to 
Washington, what was his condition? What were his ailments or com- 
plaints? A. He had severe low back pain. The pain referred down the 
left leg. 

Q. Did he have feeling and control of his urinary procedures and 

615 of his rectum, that is, his ability to defecate? A. Yes, he did. 

Q. Did there come a time when he came to see you after he had 
been operated upon? A. Yes. 

Q. And what was his condition at that time? A. He had loss of 
bowel and bladder control to some extent. He had to give him paragoric 
to constipate him so that he wouldn't lose control of his bowel. He had 
numbness in the inner part of his legs in the saddle area. In the groin. 

aE * * 5 * * * * 

616 Did you have a clinical history and case history of syphilis in 
Hugh Day when you received this back from Maryland? A. Yes. He had 
told me about it. 

Q. You were aware of the fact that he had had syphilis some 
years before? A. Yes. 

* * ae cd ae * * * 

620 Q. (By Mr. McCarthy) Doctor, what I'd like to ask you, is what 
this report says, Eagle-Straus positive, whole serum in dilution, one to 
two through one to eight, negative in dilution one to sixteen - what does 
this one to two through one to eight positive and then negative in dilution 
one through sixteen mean? 

* a Bs * * * * * 

A. In my approach on it, trying to explain what it means to me in 
technical terms, was very poor. I should simply say that it means that 
it is there; that it should be taken care of. That is what it would mean 
to me as a family doctor. 

* a * * * * * * 

621 THE COURT:* * * 

Can you? What its meaning would be, the accepted and approved 
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" meaning here in the District of Columbia? A. It would be taken to mean 
that there is still activity in the man's system of this disease. 
: Q. (By Mr. McCarthy) Of syphilis? A. Yes. | 


* * * * x * * * 
CROSS-EXAMINATION BY MR. WELCH: 
* * « * x * x ok 


Q. By whom do you mean it would be taken to mean? Do you 
mean it would be taken to mean that by a man specializing in neurologi- 
cal surgery in considering the question of selecting anesthesia for an 


622 intervertebral disk case? A. It might. Or his family doctor. 
x * * * * # * E 
626 Q. (By Mr. Welch) Doctor, I am interested at the moment in the 


fact that I understood you to say, from the re-reading of the question 
that I asked the reporter to read a few minutes ago, when you answered 
Mr. McCarthy, that to you that report meant that the man had in his 
system active syphilis. That is what you said? A. That is the way we 
interpret it, yes. ! 

Q. Well, let's be sure what you mean. Do you mean that you inter- 
preted in this sense: Somebody in Baltimore says he has active syphilis. 
Or do you mean you interpreted it in this sense: Because I have a report 
from Baltimore, I think he has active syphilis. Which is it? Fe What 
the report tells me that makes me think -- that made me think that. 

Q. I want a direct answer to this question, yes or no. : At the time 
you got that report from Baltimore was it your considered medical opin- 
ion that Mr. Day had active syphilis? A. You mean before saw the 
report ? 

MR. McCARTHY: After you saw the report. 7 

Q. (By Mr. Welch) No. After you got that report, was it your 
considered opinion as a physician that Mr. Day at that time had active 
syphilis? A. Well, I would say that I thought that there might be activity. 

Q. You mean that answer isn't evasive? You can't say or no, is 

627 that it? A. That is right. 

Q. You can't tell this jury today "At the time I got that £ report I 

did think Day had syphilis" or "I did not think Day had active syphilis, " 
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you can't say that to the jury? A. Ican say what I thought. But I can't 
say whether that was absolutely right or not. 

Q. I consider that a man's medical opinion constitutes thinking, 
thought, conclusion. The processes of the mind plus other things drive 
you to your conclusion which you call a diagnosis, isn't that correct? 

A. Right. 

Q. So, when I say did you think, I mean was your diagnosis your 
considered medical opinion at that time Mr. Day does have active syphilis 
or Mr. Day does not have active syphilis? A. Well, the only thing I 
could say is, I could say I was afraid he might have it. But there was 
little I could do about it. 

Q. I don't care whether there was little or much you could do « 
about it. Did you try to do anything? A. No, -- 
Q. Doctor, you just answer my question. You didn't try to do any- , 





thing. 
Doctor, did you give him any specific? A. Specifically, I had 
given him pencillin. 
628 Q. Iam fully aware of the fact you gave him pencillin. You gave 
him pencillin for what? A. Gave him pencillin on two occasions. 
Q. Two occasions. You know that that doesn't constitute a treat- 
ment for syphilis? A. I do. 
Q. All you know as a medical man is this, in good conscience, 
by giving him pencillin that doesn't hurt him if he has syphilis, is that 
right? A. Yes, that is right. 
Q. You gave him pencillin for something else entirely, didn't 
you? A. (Nodding in affirmative. ) < 
Q. Once you gave it fora cold? A. Yes. ¢ 
Q. Once you gave it to him in combination with tetanus antitoxin 
to avoid infection? A. Right. 
Q. Now, after you got that report, you did not give him any treat- 
ment for syphilis, did you? A. No. 


Q. Did you discuss that report with Mr. Day? A. Yes. 
me * 5 xe * ate * * 
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629 Q. (By Mr. Welch) Doctor, my question is this: Did you advise 
Mr. Day to go somewhere and have treatment for syphilis after you got 
that report? Can you answer that "Yes, I did" or "No, I didn't" ? A. No, 
I didn't advise him. 

630 Q. I understood you to say, when I was asking you some questions 
with respect to qualification, that you in your history from Mr. Day were 
advised that he had had a syphilitic diagnosis in 1946 and that he was 
treated for syphilis at the D.C. General Hospital or the D.C. Syphilitic 
Center, is that right? A. That is right. : 


ae as * * * * * * 
Q. Did you have an opinion when you learned about this as to 
whether the man had been cured of syphilis in 1946? A. He was sup- 


posed to have had adequate treatment. : 
* * * * * XK * =: 


631 Q. Now, when I was questioning you previously with respect to 
qualifications, I understood you to say that as a physician you assumed 
that with adequate treatment the active syphilis was cured, is that right? 
A. Yes. We had that reassurance that that much treatment would at 
least inactivate it. We couldn't say it was cured. : 

Q. You make a difference between inactivated cana and curing 
Syphilis; aren't they medically the same thing? If a patient has a 
Syphilitic infection and receives adequate treatment and the syphilis is 
inactivated, doesn't that mean the syphilis is cured? A. It may. 

Q. Well, doesn't it generally toa physician mean that adequate 
treatment resulting in inactivation of a syphilitic infection cures the 
present syphilis? A. Well, it must not, because we are advised to take 
periodical blood tests throughout the rest of their lives, at least for a 
number of years. | 

Q. You say "We are advised to take periodical blood tests. gs 
Doesn't that mean that syphilis, even though inactivated or cured, may 

632 become reactive? A,. Yes. : 

Q. That is what it means, isn't it? A. Whether it might not have 
been the inactivated by the treatment -- 
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Q. Or that a person recontracted the syphilitic infection? 

A. He couldn't recontract it as long as there was any activity in his 
system. 

Q. You mean if a person had adequate treatment in 1946 and you 
assume that the syphilis was inactivated that some time between 1946 and 
1950 he couldn't again re-acquire syphilitic infection? A. No; It's not -- 
It's not reacquirable as long as there is any activity at all of the disease. 


As long as it is in his system. 

Q. Now, what are the signs of activity of syphilis clinically? 
A. Well, the syphilis, you know, has various stages. The primary 
lesion is where it was originally contacted and contracted. That is 
called a chancre. The secondary stage, which comes along from four 


to ten months later. 

Q. Secondary stage involves what? A. The secondary stage in- 
volves the lesions all over the body. The typical lesions of secondary 
syphilis occur all over the body. 

633 Q. That is, they may occur anywhere on the body? A. Yes. They 
usually occur all over the body. But they may not occur. I mean, the 
stage may be without any lesions at all. 

Q. Did you understand the history from this man that in 1946 he 
had some lesion on his elbow or arm and because of the lesion went to a 
dermatologist and the dermatologist sent him to D.C. General for a check 
as to syphilis? A. I didn't get the details of the early. 

Q. You didn't understand that? A. (Nodding in affirmative. ) 

Q. You didn't get that in the history? A. No. All I got was the 
history of the treatment. Positive blood test and treatment. 

Q. So that, actually, all you got in the history was that Mr. Day 
had had a diagnosis of syphilis in 1946 and had received treatment at D.C. 
General Hospital. That is all? A. That is all. 

Q. And Mr. Day having been your patient, you assumed that that 
treatment inactivated the syphilis, didn't you? 


x ae * a * * * 


A. Yes, sir. I beg your pardon. Yes, I assumed that. 
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Q. And then in 1950, what was the date of that report? A. June 
634 17, I believe. Yes; June 17. ; 

Q. Now, the sample of blood that was taken for that report was 
taken while he was in the hospital under treatment with a tetanus anti- 
toxin reaction; isn't that right? A. Well, we assumed it was tetanus, 
though we weren't sure it wasn't also pencillin. There was a hyper- 
sensitivity reaction. | 

Q. You know that people do frequently have reaction from either, 
tetanus or pencillin? A. Yes, sir. 

Q. So in this case you had to assume that it was one or the other ? 
A. Yes, sir. 

Q. Arethere any difference in symptoms? A. They may be. 
But they are both allergic or hypersensitivity reaction, therefore we 
don't try to discriminate too much. : 

Q. At the moment it was immaterial, the treatment would be the 
same whether it was from either or both? A. Yes, sir. : 

Q. But my point was during the time he was in the hospital for 
such treatment because of that reaction that you took the blood and sent 
it to Baltimore? A. Yes. : 

Q. Even though the report came back quite some days later? A. Yes. 

635 Q After you received that report did you make a clinical examina- 
tion of Mr. Day in order to arrive at a diagnosis of whether at that time 
he had active syphilis? A. Well, generally -- 

Q. Did you, Doctor? A. We made an examination. But it wasn't 
specifically for that purpose. 

Q. After you received that report, did you examine Mr. Day 
clinically, specifically to determine the medical conclusion or diagnosis 
in your own mind as to whether he actually had active syphilis at that 
time? A. I don't have any record of it on my record. : 

Q. Did you take another sample of blood and send it for another 
check-up test? A. No, I did not. 

Q. And I understood you to say you neither invoked or’ advised 
treatment for syphilis? A. No, I did not. 
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Q. Then, knowing the history as you knew it, and knowing the man 
as you knew him, and knowing what you know about syphilis as a phy- 
Sician, wasn't it your opinion at that time that Mr. Day did not have 
active syphilis? A. I was satisfied to believe that. 

636 Q. What, sir? A. I was satisfied to believe that he did not have. 

Q. Active syphilis? A. Active syphilis. 

* * * oe ae * 

REDIRECT EXAMINATION BY MR. McCARTHY: 
 . Doctor, you told Mr. Day of this positive blood test? A. Yes, 
I am sure I did. 

Q. And did there come a time when you sent him to an orthopedic 
surgeon here in Washington? A. Yes. 

Q. And that was -- Was that Doctor Paul O'Donnell? A. Yes; 
Doctor O'Donnell. 

*x * * x 
MRS. LOUISE DAY, SWORN 
DIRECT EXAMINATION BY MR. McCARTHY: 

Q. Please state your full name, please. A. Louise Madeline Day. 

637 . And you are Mrs. Hugh Day? A. Yes, sir. 
How old are you, Mrs. Day? A. Thirty-four. 
Thirty-four at the present time? A. Yes, sir. 
Have you a family? A. Yes, sir. 
How many children do you have? A. Four. 
* * a * 3k * * 

Q. Now, Mrs. Day, prior to the time that your husband was 
operated on, had you ever talked either personally or by telephone with 
Doctor Fulcher? A. Would you repeat that? 

Q. Prior to the time that your husband was operated upon had you 
ever talked either directly, that is, personally, or by telephone with 
Doctor Fulcher? A. Yes, sir. 

Q. Will you tell us the circumstances. First of all, was it in 
person or by telephone? A. By telephone. 

Q. And did you call him or did he call you? A. I called him. 











175 | 
Q. And will you tell us what the subject matter of the phone con- 
versation was. : 
* ¥ * * * * * oO 
639 Q. (By Mr. McCarthy) Now, why did you call him, Mrs. Day? 
A. Well, my husband was supposed to go in the hospital for his opera- 
tion but he caught a cold and we thought the doctor should be notified of 


the fact and that is why I called his office. 
Q. Did you talk tohim? A. I believe I talked to the doctor. 
Q. And did you tell him that your husband had a cold? A. Yes, 
I did. : 
* * * * * * * | oe 
s 640 Q. What did you tell him? A. I told him that Hugh had a bad cold 
and I wanted to let him know about it. 
Q. What did he say? A. Well, he said due to the fact that he had 
a cold he felt he should wait a week to give the cold a chance to subside 
before he had the operation. 
Q. Had arrangements been made for Hugh's admission to Provi- 
dence Hospital prior to the time he contracted the cold? A. Iam not 
sure about that. : 
Q. Well, was the date of his going in for surgery postponed be- 
cause of your telephone conversation with Doctor Fulcher? rn I believe 
it was. : 
Q. And how long was it postponed? A. A week. | 
641 Q. And you know he went into the hospital on January 12th? A, 
Yes, sir. 
z Q. Did you go into the hospital with him? A. Yes, sir. 
Q. And were you present when he signed in and was admitted? 
A. Yes, sir. | 
Q. Were you present when he gave the history of his prior illnesses ? 
A. In the admitting office, yes, sir. : 





Q. And that was recorded in your presence? A. Yes, sir. 


Q. And you heard him tell of syphilis in 1946 and the : rapid treat- 
ment? A. Yes, sir, I did. : 


* * * * * *x * | * 
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643 Q. Could you tell us whether or not he had any trouble with his 
personal habits? That is, his bowels and his bladder? A. Yes, sir. He 
couldn't control his bladder or bowels. 
Q. Andfor how long did that condition exist? A. Partial extent 
644 up to today. 

Q. And how does he work it today so that he can carry out these 
functions? A, Well, for urination, he goes by the clock. If he doesn't 
go by habit, he has leakage. His bowels, he can only control if he keeps 
them very tight. If they are at all loose, he has no control over them at 
all. 

Q. And that has continued right up to the present time? A. Yes, sir. 

Q. Now, does his disability in any way affect your home life as 
far as your duties are concerned? A. Yes, sir. 

Q. Would you tell his Honor and the ladies and gentlemen of the 
jury in what respects. A. Well, it has made a lot more expenses on 
the home. 

Q. In what regard, Mrs. Day? A. In that linens, his personal 
clothing, we have a lot more laundry. I have had to go to work. 

Q. When did you go to work? A. I worked now about two and a 
half years. ; 

Q. Where did you go to work? A. I work at the Transit Truck 
Center in Laurel. 

Q. What are your hours? A. I work from 11:30 at night until 
8:00 in the morning. 

Q. How long have you been working from 11:30 at night until 8:00? 

645 A. For about two and a half years. 

Q. What do you do during the day? A. I sleep while the children 
are in school and when they arrivehome from school I get up and attend 
to my housework. 

Q. And, Mrs. Day, have you been able to have intercourse with 
your husband since the operation of January 13th? A. No, sir. 

Q. Not at all? A. No, sir. 


bs * ae x ak * * x 
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646 Q. Mrs. Day, did you have any conversation with Doctor Fulcher 
subsequent to the operation? A. Yes, sir. 
Q. And where did they take place? A. In the hospital and in his 
office. 
* % * * * * * oe 
Q. (By Mr. McCarthy) Let me ask first the other way. Did you 
ever ask him what had happened to Hugh? A. No, sir, I don't believe so. 
Q. Did he ever volunteer any information as to what had happened 
to Hugh? A. No definite information. 
647 Q. Did you see him in his office? A. Yes, sir. | 
Q. And did he ask to see you in the office? A. Yes, sir. 
Q. Did he ask Hugh to bring you down? A. Yes, sir. 
Q. And did he at any time you spoke to him, whether it be in the 
hospital after the surgery or in his office after Hugh got out of the hospi- 
tal, tell you anything which would explain in any way what happened in the 


operating room? A. No, sir. : 
* * * * ae * ak ea 
Q. He never told you a thing about what had happened? A. He 
didn't tell me medically what had happened. 
Q. What did he tell you? A. His purpose, as far as I could see, 
for having me come to the office or for our conversation at the hospital, 
648 was just to caution me to be very patient with Hugh in his present 
condition. : 
Q. Why -- did he say you had to be very patient with him? A. Yes, 
sir. > 
Q. Did he give you any reason why you had to be very patient with 
him? A. Just that Hugh was in a -- having a hard time in the present 
situation and that I shouldn't make his burden any harder by making any 


undue demands on him. 
* * * * * * * ae 
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754 | Washington, D. C., Monday, March 10, 1958 


MISS NEILL: Your Honor, Mr. Welch and I have motions for 
directed verdict. 
* * ae * * * 

836 MR, WELCH: Your Honor, Miss Neill has seen fit to argue some 
things in so-called rebuttal of Mr. Welch that call for no rebuttal ina 
sense because I had not undertaken to make such argument. I contented 
myself with pointing to the Garfield Hospital case. I didn't undertake to 
argue a case against Providence Hospital. The knife cuts just as deep 
and hurts just as badly when wielded by a sweet person as by a violent 
Mr. McCarthy. 

Iam going to be very brief and I am going to point out a few things 


that in my opinion make this situation so far as all the defendants are 


concerned indistinguishable, with respectto certain points predominantly 
onerous as to the hospital, if they are considered in the true light and 
aspect. Miss Neill said there is not a shred of evidence in this case to 
show that the hospital was required to do anything, and in the most 
sugary of tones she indicates that this was a prescription, a medical 
order by Doctor Fulcher, and that the nurses and the interns and the 
residents and the other hospital personnel should not have to check up 
on whether a physician is right or wrong in his medical orders. That is 
not what we are confronted with. We are confronted with a situation 
where there is a dual obligation, a primary obligation; the initial obliga- 
tion was on Doctor Fulcher to determine upon the type of operation and 
surgery, to indicate the type of anesthesia, and to have it posted on the 
hospital record. For what purpose? So that the department of anes- 
thesiology would see what he intended to do in the way of operation and 

837 see what he was suggesting was the way to anesthetize the patient 
for the operation. 

Now, unfortunately for Providence Hospital, there is positive, 
direct, uncontradictory, unmistakable evidence as to what the responsi- 
bility of the hospital is. Interrogation was by Mr. McCarthy, some of 
the interrogation was directed squarely to this point. And he elicited 
the manner in which the operation was posted. Miss Neill elaborated 
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upon it in some further examination. He showed that the posting brought 
the case up to a certain point, and what was that point? Where the de- 
partment of anesthesiology -- not a nurse, not an intern, not a resident 
-- a specialized medical department of the hospital, the anesthesiology 
presided over by a chief anesthesiologist, and what did they do? What 
was the testimony it was their routine custom and duty to do? Check 
the patient's chart. See what the patient's condition was, see what the 
operation intended might be, determine what anesthesia to administer. 
Now the testimony is that the final determination of whether to adminis- 
ter one or another type of anesthesia rests with the chief anesthesiolo- 
gist in the hospital. | 
I had hoped we would be able to avoid this. I thought we had an 
understanding that we were not going to fight among ourselves to elevate 
the plaintiff. But apparently to a point we have gotten to that stage. 

838 Now what did the Garfield Hospital case decide? They decided on 
the facet of the case in which I have moved for a directed verdict for 
Doctor Fulcher here, that the directed verdict should be granted for 
the defendant doctor. In that case the doctor was Doctor O'Donnell. 
They decided that on the point we are discussing now. Even in the Gar- 
field Hospital case, where there was no showing of a specialized depart- 
ment such as the department of anesthesiology, the Court of Appeals 
said the hospital holds itself out to render certain medical treatment 





and care, and the plaintiff has a right to expect from them precisely 
the same as he would have the right to expect from a private physician. 
So I don't think there is any question but what if this case is going to 
the jury, it should go to the jury against the three remaining defendants. 
* * * * * i 

839 THE COURT: Well, I find the decision that I must make now 
would be a very difficult one. If I were weighing the evidence in the 
case, I don't think I would have much difficulty. And there may come 
a time when I will have to do just that. That isn't the posture of the 
case right now, though, and I am not entirely convinced that I should 
withdraw the question from the jury. I must be candid in saying that 
I am not altogether certain about what I should do now. But, in view 
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of my understanding of the evidence, Iam going to deny the motion to 


direct a verdict without prejudice to its renewal at a future or subse- 
quent time. There are certain inferences which may be drawn from the 
evidence and I can pass on that better I think when all the evidence is in, 
maybe even after a verdict. 

Let the jury come back. 

a * * x 

DR. JOHN P. GALLAGHER, SWORN 
DIRECT EXAMINATION BY MR. WELCH: 

Q. Doctor Gallagher, will you state your name in full, please. 
A. Dr. John P. Gallagher. 

Q. Where do you live, Doctor? A. My office is at 1150 Connec- 
ticut Avenue, Northwest, Washington, D. C. 

Q. And are you a physician practicing your profession in the 
District of Columbia? A. Yes. 

844 Q. Do you specialize in any particular field of the practice of 

medicine? A. Yes. 

Q. What is your special field? A. The surgical treatment of 
diseases of the nervous system. 

Q. That includes brain surgery and spinal surgery? A. Yes. 

Q. Doctor, where did you graduate in medicine? A. I graduated 
from the New York State College of Medicine in 1938. 

Q. And after graduating in medicine, where did you subsequently 


take training which led up to your special field of practice? If you would 


just briefly relate it tous. A. I trained for seven years consecutively 
in Kings County Hospital, Bellevue Hospital, both in New York, at 
Queens General Hospital, in Queens, New York, and back to Kings 
County Hospital in Brooklyn. 

Q. When did you start the practice in tle District of Columbia? 
A. In 1946. 

Q. And you have been continuously engaged in practicing medicine 
in this special field that you have mentioned since that time? A. Yes. 

845 Q. Did there come a time when you were asked to make an exam- 

ination of the male plaintiff in this case, Mr. Hugh Day? A. Yes. 
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. Q. Where was he at the time you were asked to see and examine 
> him? A. At that time he was a postoperative patient at Providence Hos- 


pital in Washington, D. C. 

Q. Did you see him and examine him at Providence Hospital? 

A. Yes. 

Q. Can you tell us the date of that examination? A. The date of 

that examination was on the 22nd of January 1951. : 

Q. I want to show you the hospital record for Providence Hospital 

which has been introduced in this case as Plaintiff's Exhibit No. 4. I 

will ask you if you can turn in that record to any portion of the record 

which concerns your examination, findings, and conclusion or diagnosis. 

A. Yes. : 

Q. That is dated? A. Iam sorry, I made an error. ‘It is dated 

1-22-50. And it should be 1-22-51. | 

a * 5 a % * 

846 Q. Before you examined Mr. Day, what, if anything, as reflected 
in that record, did you acquaint or familiarize yourself with? A. The 
fact that he had had an operation, I acquainted myself with his preced- 
ing history, with his preceding physical findings, and with the fact that 
he had undergone surgery. 

Q. Now, as part of acquainting yourself with his history, what, 
if any, part of that record there did you read? A. I read the history 
page, which in this patient constitutes page 3. | 

» * * * * * : * 

Q. Is it a fact that that page includes some mention étiommerous 
things, including mention of syphilis? * * * A. Yes; it does. 

847 Q. Did you also examine the reverse side of that page; which 
also appears to contain something of history and something of some 
other matters? A. Yes, I did. , 

» Q. Aside from the continuation of the history, what other matters 

? are on that page with which you familiarized yourself before you exam- 

ined Mr. Day? A. There is a history on this sheet, on the front part, 
and on part of the front also there is a background history, continuing 
over on the opposite side, there is "F.H." which means family history. 
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And below that is the examination of the patient, and a conclusion 
reached by a certain individual. 

Q. The individual would be the doctor who examined him upon 
admission, is that correct? A. Yes. 

Q. Having had that information before you, and having so famili- 
arized yourself with the history of Mr. Day before you saw him, what 
examination did you make? A. I went in to the patient and spoke to 
him and verified the history that he had given on the chart here, which 
is part of the usual consultation interview, and then carried out an 
examination of his nervous system. 

Q. Now as a result of your examination, taking into considera- 
tion the knowledge that you had of the history as reflected on the chart, 


848 the admission physical examination as reflected on the chart, 


the history of the operation actually done on the patient by the surgeon, 
and the history given to you by Mr. Day personally when you interviewed 
him, could you, based upon your examination, form a medical diagnosis 
or opinion as to the cause of Mr. Day's then existing complaints of 
paralysis as you found them? A. Yes. 

Q. With reference to what particular complaints of paralysis 
were you examining Mr. Day at the time you made the examination? 

A. With reference -- I carried out an examination of the entire nervous 
system. 

Q. Were there any specific complaints that you were concerned 
with as to cause at thattime? A. Yes. 

Q. What were the specific complaints that you were primarily 
concerned with in Mr. Day's condition? A. The specific complaints 
that I was primarily concerned with were those of a disturbance in the 
control of his urine, together with a loss of sensation around the area 
of the saddle, which is the part of your body you sit on. 

Q. That would include the disturbance of the anal structure with 
reference to elimination? A. Yes. 


849 Q. And also the sexual organs? A. Yes. 


Q. Now at that time did you come to a definite conclusion and 


a 
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medical opinion as to the cause of those symptoms and complaints? 
A. Yes. 3 
Q. What is your opinion, Doctor? A. My opinion was and is 
that this patient was suffering from a chemical sensitivity of the nerve 
roots within the spinal canal. 

Q. Now will you explain to the jury and to the Court what you 
mean by chemical sensitivity and what a chemical reaction was that 
resulted in Mr. Day's complaint. A. Well, what I mean by that, and 
what I did mean and still mean, is the fact that this man's system, to 
use a broad term, specifically that part of his nervous system, did not 
tolerate the introduction of this chemical kindly. In other words, under 
ordinary circumstances and in the vast majority of instances, and I use 
all those words advisedly, this drug can be administered without any 
difficulty and always is and still is right today. But occasionally, every 
now and then, you will run across someone in whom this drug produces 
a reaction. I say chemical sensitivity because the drug is a chemical 
and "sensitivity" means that they respond abnormally to it. _ 

Q. And what in your opinion was the precise response chemically 
850 that caused Mr. Day's even continuing paralysis in this saddle 
area? A. I don't think that anyone knows what the precise response is 
in these cases, and I am taking your words literally. The best I can 
tell you is that this chemical sets up around the nerve root a violent 
irritation; and that that irritation may totally aubaite into a nothing 
or that the irritation may be so severe that it subsides but leaves 
termed scar tissue. | 

Q. Does that mean permanent damage to the nerve roots or nerve 
ends? A. Does what mean permanent damage to the nerve roots? 

Q. The scar tissue. A. Yes. | 

Q. So that I take it your opinion today is still the same, ' that these 
complaints which Mr. Day continues to have with respect to paralysis 
in the general so-called saddle area is the result of the nciativaty to 
the drug that was used per se? A. Yes, sir. 

Q. Doctor, I want to show you now what has been introduced in 
evidence in this case as Plaintiff's Exhibit 2(C). In order to shorten 
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the interrogation perhaps by several questions, I will tell you that it is 
admittedly literature that was published by Winthrop-Stearns, the phar- 
maceutical or drug house that prepares and distributes, sells ponto- 
851 caine, the drug that was used as anesthesia in this case. I'd like 
to have you look at paragraph one of this exhibit which is on the sheet 
entitled "Spinal Anesthesia Contraindications." I'd like to have you 
direct your attention to item one on page one of this exhibit and read it 
to yourself, if you will. Now, I don't mean have you seen that precise 
document before, but are you familiar with the so-called medical infor- 
mation in the way of contraindication that appears under this numeral 
o'e fe Yee. 

Q. Now, will you read it aloud slowly, please. A. "or the 
Medical Profession. Spinal Anesthesia. Contraindications. 

"No. 1. Disease of the cerebrospinal system" -- that means 
brain and spinal cord -- "meningitis, spinal fluid block, cranial or 
spinal hemorrhage, tumors, syphilis.” 

a * cs aK ca bs 

852 Q. * * * Will you explain to the Court and the jury what that 
clause or sentence actually means as to what is the contraindication to 
the administration of a spinal anesthetic. A. Well, to me, it is a very 


clear paragraph. It says "disease." It doesn't say "nondisease." It 4 
doesn't say "cured." But it says "disease, '' assuming they are talking 
about the active verb, "of the cerebrospinal system," comma, "as," ‘ 
presumably they mean "such as, meningitis, spinal fluid block, spinal F 
hemorrhage, tumors, and syphilis." 

* * * * * ae : 

Q. Well, to the physician, does that mean that the mere presence : 
of syphilis is a contraindication? A. To the physician, this should * 


mean the presence of active syphilis, yes, the presence of the disease. 
Q. The presence of the disease in what way? A. The presence 
of the disease where it would both have clinical and serology -- where 

it would have both clinical and blood manifestations it could be verified. 
854 Q. You are talking now, are you not, as a syphilologist? A. I 
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am talking as a physician. 


Q. What Iam asking, what I am trying to find out is this. Let 
me ask you this: Is syphilis per se the same as cerebrospinal disease? 
A. The same as? 7 

Q. Yes. A. No, sir. 7 

Q. But syphilis, some types of syphilis may, I understand, go 
into the cerebrospinal disease, is that it? A. Yes. 

Q. Iam asking you is syphilis per sea contraindication to the 
administration of this anesthesia? A. Now, you have to qualify your 
your question a little further. Are you talking about syphilis in general, 
or cerebrospinal syphilis ? : 

Q. Iam talking of this: What do you actually have to have, asa 
physician, to understand that this paragraph one is a contraindication 
to the administration of pontocaine as a spinal anesthetic? A. Cere- 
brospinal syphilis. : 

Q. That would mean not simple syphilis? A. No. 

Q. Buta particular type? A. That is correct. | 

855 Q. The type that has gone into cerebrospinal disease? A. Well, 
obviously syphilis of the bone wouldn't be contraindication for haem 
anesthetic. 

* * * * * , 

Q. ** You say syphilis of the bone would not be a contraindica- 
tion? A. Well, that is syphilis in general and this is the a you 
asked. 

Q. Would syphilis in the secondary stage that had caused some 
lesions on the arm in itself be a containdication? A. Of course not. 

Q. It must be a disease of the cerebrospinal system, is that 
correct? A. That is correct. 

* * CROSS EXAMINATION BY MR, McCARTHY: : 

Q. Doctor Gallagher, you have seen Mr. Day rather recently, 
that is, subsequent to your visit in Providence Hospital, have Pam not? 

856 A. Yes. 

Q. And when did you see him last? A. On the 10th of October 

1957. 
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Q. Doctor, what did you find as to the areas affected on October 
10th, 1957? Just what was his condition? A. On examination he pre- 
sented evidences of a neat, well healed surgical scar situated in the 
midline of the lower lumbar spinal column. Bending movements of the 
lumbar spine were carried out with complete ease. 

Q. It appears as though, then, there was no difficulty in the 
lumbar spine area, that is, the area that originally caused his confine- 
ment at Providence Hospital for the disk surgery? A. As near asI 
could tell, if you are talking in general terms, the answer is no. 

Q. But, I mean, did he seem to have a full range of motion as 
far as the back was concerned? A. As far as the spine itself was con- 
cerned, yes, sir. 

Q. The place where he had been operated on for the disk? 

A. That is correct. 

Q. What other findings? A. The buttocks, thighs, and calves 
were symmetrical, which means there were no muscles wasted in these 
areas. There was no evidence of any muscle weakness in the buttocks, 
thighs, or legs. I am trying to edit this as I go along to make it a little 
sensible for you. Both knee reflexes and both reflexes and the back of 


857 the knees were normal. Both ankle reflexes were absent. 


Q. Of what significance is that, Doctor Gallagher? A. That 
means that the motor nerve going to that reflex was not functioning. 

Q. And we are speaking of the ankles now? A. Yes, sir. 

Q. Both ankles? A. Yes, sir. Now, on testing for pin prick 
appreciation, there was a loss of this sensation, a loss of this apprecia- 
tion over the back of the thigh and around the anus and penis covering 
an area about like this. As well as a loss of sensation over an additional 
nerve root on the left leg, going into the back of the calf on the left. So 
that, in summary, he had a loss of feeling to pin prick over the back of 
each thigh, over the back of the left calf, and around the anus and the 
penis and scrotum, an area about like this. 

Q. That was a complete absence of sensation in those areas? 

A. Pin prick sensation. 
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Q. That is taking a pin and inserting it? A. Yes. 


Q. You saw that there was no indication that Mr. Day felt any- 
thing? A. Iam perfectly sure he doesn't. 
858 Q. In his penis or in his anus? A. That is correct. | 

Q. Now, Doctor, have these things left him with any disabilities? 
And I am not speaking of the obvious ones. We know that as far as the 
anus is concerned such an injury would result in ability to regulate your 
elimination? A. Yes. : 

Q. And the same thing would be true as far as urination for the 
penis? A. To some extent. 

Q. His control that way is habitual, is it not? A. What do you 
mean by "habitual"? 

Q. Hasn't he developed a regime of urinating by the clock more 
or less? A. He tells me that he has to stick to a program. | 

Q. And you found that this nerve involvement affecting the left 
leg -- did you find that it affects his gait? A. No. It does not affect 
his gait. Is the meaning of my answer. 


* x* * * * * 


859 Q. ** Doctor, you have the Plaintiff's Exhibit No. 4, which is 


the record? A. Yes. 

Q. And do you notice Doctor Fulcher's diagnosis on cischarge of 
the patient? A. Yes. 

Q. What is it? It is a neuritis of the cauda equina? A. Yes. 

Q. Are you in agreement with that as the condition that affected 
Mr. Day? A. Thoroughly. ) 

Q. Isee. But you feel that it is as a result of hieeitead inflamma- 
tion of the nerve roots due to the introduction of pontocaine? A. Yes, 
I do. : 

860 Q. Now, Doctor Gallagher, I didn't quite follow Mr. Welch's 
interrogation. You say that you looked over the history that the patient 
gave prior to making your examination? A. Iam surelI did. 

Q. That is the personal history which includes results of an 

examination made by, presumably, an intern or resident at the time of 
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admission? A. Yes. 


Q. Did you look over any other parts of the chart before you 
made your examination? A. I probably looked at the operative record 
to verify the findings at operation. I would need that information in 
general. I probably looked at the histologic examination of the lesion 
of the disk removed. I probably looked at the X-ray report. 

Q. Which X-ray report are you speaking of now? The myelo- 
graphic? A. Yes. AndI probably looked at the admission urine and 
blood count. And Iam sure that I spoke to the patient verbally. 

Q. Do you have any recollection of specifically looking at these 
things? And Iask that because you are using the word "probably." 

A. DoT have a specific point recollection of doing this? 
861 Q. Yes. A. No, I do not. 

Q. Doctor, you wrote a diagnosis in here of chemical radiculitis? 
A. Yes, I did. 

Q. And you said "probably" there, too? A. That is correct. 

Q. So that I take it we can afford the usual and customary mean- 
ing to that word "probably"? A. That means most likely. 

Q. Most likely. Did you check the clinical and blood manifesta- 
tions that the patient exhibited before he underwent surgery? 

MR. WELCH: I think the doctor just said that he had no specific 
recollection of that. 

THE COURT: He said with respect to certain of these things that 
he probably did, and I take it that that is the nature of his recollection. 

MR. WELCH: All right, sir. 

A. The answer is I probably looked at everything that was avail- 
able to me on the chart except for the nurse's notes. 

Q. What is available? A. What isthat, sir? 

Q. I presume the entire chart was available to you when you went 
into Mr. Day's room? A. You have a question for me? 

862 Q. Yes. I presume the entire chart was there and you reviewed 
the chart as it existed? A. Thatis correct. I did. 
Q. On the day of your examination. I mean, that would be the 
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usual and customary thing, would it not? A. Yes. , 

Q. What were the clinical and blood manifestations that you saw 
there? A. Well, now, I would have to be a genius to refer back seven 
years. I don't remember. : 

Q. You have the chart in front of you? A. Ihavea - in front 
of me now, yes, sir. : 

Q. Perhaps you could use that to refresh your recollection. 

A. Well, I see herea -- 

MR, WELCH: Wait a minute. Let's get this sicangha Is the 
doctor testifying now to what the chart shows, which is already in evi- 
dence, or is he testifying that now that he looks at it his recollection is 
refreshed as to what the man had? I wanted tobe clear. 

THE COURT: I think that is a legitimate inquiry of the doctor. 

I understood Mr. McCarthy to ask him to refresh his recollection from 
the chart and to state what he could. Now the doctor was — to answer 
what the chart states now. | 
863 MR. WELCH: But he had not answered whether his recollection 
is refreshed, 
THE COURT: No. 


Doctor, does the looking at that chart refresh your recollection 


as to what you saw in the chart before, on or about -- 

THE WITNESS: No, sir, it does not. 

. {By Mr. McCarthy) You read the entire chart on the day of 

your oe of course? A. I read the entire available chart. 

Q. But, looking at it now, that chart doesn't refresh pus recollec- 
tion as to what you read then? A. That is correct. 

Q. Looking at the chart today, what are the clinical blood mani- 
festations that appear in the chart? 

MR. WELCH: If the Court please, I feel on behalf of ‘ defend- 
ant Doctor Fulcher I would have to object to that and I would like to 
approach the bench rather than argue it before the jury. : 


THE COURT: All right. 
* * * 
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867 Q. (By Mr. McCarthy) Doctor Gallagher, isn't it true that this 


cauda equina neuritis or syndrome can have other causes, other than 
sensitivities to anesthetizing agents? A. Yes. 

868 MR. WELCH: If the Court please, I think it is immaterial and 
irrelevant in the case whether it can have other causes. I think the 
cases are very explicit that the proper testimony is not what causes 
can there be but do you have an opinion as to what is the cause, and, if 
so, give it. And then if counsel has some other specific hypothetical 
question to ask, it might be correct. But to merely say "Can there be 
other causes?" so as to argue without any medical foundation such and 
such may cause is improper. 

THE COURT: I think you are really right, that the testimony has 
to be whether or not in his opinion there were other causes. 

MR. WELCH: Yes; I agree with your Honor. If he says "In your 
opinion were there any other causesin this case?" I think that is all 
right. 

THE COURT: I think so. The mere possibility of another cause 
is not sufficient. 

MR. WELCH: Just to ask him can there be other causes I say is 
improper. 

THE COURT: I think you are right. 

MR. McCARTHY: Your Honor, in cross-examining a witness a 
witness I can't develop the fact that this condition could result from 
two or three other causes as a test of the witness's qualifications first? 

THE COURT: In his opinion, there could be other causes. 

869 Q. (By Mr. McCarthy) Doctor, there can be other causes for 
the cauda equina syndrome? 

MR. WELCH: Doctor, don't answer that question. 

MR. McCARTHY: He has already answered. 

MR. WELCH: Yes, I think probably he did, and therefore I will 
move that that answer that he spoke before while I was addressing your 
Honor be stricken, unless your Honor make the ruling as counsel wants 
you to do it. Now I understood your Honor just said you can't ask him 
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can there be other causes but in your opinion is there any other cause. 


THE COURT: Are there any other causes for such a condition? 

MR, WELCH: In this man's case? : 

THE COURT: Yes. 

MR. WELCH: If it is worded that way, I won't anject again. But 
he went right back and said "Can there be other causes?" _ 

THE COURT: I think he did, too. Iam ruling you have got a right 
to ask this doctor whether under these conditions in his opinion could 
there be other causes for this condition. : 

MR, McCARTHY: That is exactly what I asked him. 

THE COURT: Well, ask him that. 

Q. (By Mr. McCarthy) Doctor, in your opinion could there be 

870 other causes for this cauda equina syndrome? A. In this patient? 

THE COURT: In this patient. : 

MR. McCARTHY: Your Honor, I don't think -- : 

THE COURT: I have ruled, Mr. McCarthy, andI am not going to 
rule several times on the same thing. There is a Court of Appeals that 
can correct any errors I make. | 

MR. McCARTHY: Iam sorry, your Honor. 

A. My answer to that is no. 

Q. In this situation you are absolutely and positively sure that 
your diagnosis is correct? A. Iam as sure as any clinician can be. 

Q. Even though you used the word "probably" caused by in your 
note? A. I used the term "probably," sir, the first time I encountered 
this man. You didn't ask me about what my feeling is now about the 
matter. | 

Q. No. Iam asking you what note you made on January 22nd, 
1951, when you expressed your opinion as to the causation and you used 
the word "probably caused by." A. And that was a proper word for me 
to use at that time. 

xe ok a * ae ; x 

871 Q. ** What is understood by the word "lesion," Doctor Gallagher? 
A. A lesion is an abnormal change. That is the simplest term I think 
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you could use. 

Q. Well, could a lesion result from, let's say, if I banged my 
hand down on the edge of this table, it would be possible for me to de- 
velop a lesion? A. Yes, both you and the table would receive a lesion. 

Q. Yes. A lesion therefore can result from a blow, or can it 


also be the result of, let's say, a disease? A. Yes, it can be. 
* aK a ak * * * 


872 Q. * * * Doctor Gallagher, as a result of your examination on 


October 14, Iam going to ask you if you didn't reach this conclusion: 
"As near as I can tell, this man has permanent neurologic injury asso- 
ciated with a lesion of the cauda equina.'"’ That was your conclusion on 


873 October 14 of '57? A. Yes, it was. 


Q. And you didn't mention chemical radiculitis in this report at 
all, did you? A. I did not. 

Q. It doesn't appear in this five-paragraph letter written five 
months ago? A. Does that term appear in this letter? 

Q. Chemical radiculitis. A. May I read it and find out? 

Q. Certainly. * * * A. No, the term "chemical radiculitis” 
or "neuritis" does not appear anywhere in this October 15, 1957, report. 

Q. The conclusion then was a permanent neurologic injury? 

A. Yes. 

Q. Associated with a lesion of the cauda equina? A. Yes. 

Q. And you selected these words in the quietude of your office, I 
presume, when you dictated this? A. I did. 

Q. And you used the word "injury" rather than "disease"? 

A. Yes. 
MR. McCARTHY: I have nothing further, your Honor. 
REDIRECT EXAMINATION BY MR, WELCH: 

Q. Doctor, will you explain to the Court and the jury precisely 
what you mean by permanent neurologic injury associated with a lesion 
of the cauda equina? A. I will not presume on the jury's intelligence to 
explain some of these words. Now, "permanent" needs no explanation. 
That means forever and ever. "Neurologic” means the nervous system. 


TT 
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> And "injury" means any pathologic change. Does not necessarily have 
to be traumatic injury. "Lesion," as I told you a moment ago, means 
any change that is not a normal one, And the "cauda equina” are the 
spinal nerve roots at the end of the spinal canal. | 
Q. Even though you have used different words, is there any essen- 


Vv 


tial or substantial difference in medical meaning between this manner 
of expressing it and the other manner? A. None that I can see. 

* * * * * * 
\4 BY MISS NEILL: : 

Q. Doctor Gallagher, the plaintiff in this case has testified that 
the anesthetist made eighteen or nineteen attempts to enter the spinal 
canal, that the first seventeen or eighteen of these attempts hit bone 
and wiggled, I believe, and that the last one of the attempts penetrated 
the spinal canal. In your opinion, Doctor, could the events which i 
have just described, if they occurred, be responsible for the ere 
present symptoms? 7 

x * ae oe * oe 

879 Q. Doctor, before you answer that question, pursuant to our 
conversation, I want to add one more factor. The plaintiff further 
testified that the first three of these alleged insertions were in the area 
of the belt line and that the remaining fourteen or fifteen were some 
two to three inches lower down. Now then, Doctor, assuming that 
these facts did occur, as the plaintiff says, could they in your opinion 
have anything to do with the plaintiff's present symptoms? . 

MR, WELCH: I want to object to the last few words. I have no 
objection to the posture of the facts in the question. But the proper 
interrogation of the doctor is, based upon those facts, do you have an 
opinion as to whether it did or did not cause the cadition complained 
of in this case; if so, what is your opinion. Not could it. 3 

THE COURT: I think you are right. 

MR. WELCH: "Could it'’ means maybe yes, maybe no. 

Q. (By Miss Neill) Doctor, in your opinion did these alleged 
facts which we have been discussing have anything to do with the plaintiff’ 
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present condition? A. No. 
*x xe * * * 


RECROSS EXAMINATION BY MR. McCARTHY: 
883 Q. Doctor, how long have you known Doctor Fulcher? A. Since 
1946. 
Q. And have you been associated with him at all in the practice 
or in the teaching of medicine? A. Yes, I have. 
Q. And you are presently associated with him in the teaching of 
medicine? A. Yes, Iam. 
* ok * ss 
884 DR. WILLIAM E. BAGEANT, SWORN 
DIRECT EXAMINATION BY MR. WELCH: 
Q. Doctor, for the record, will you state your name in full, 
please. A. William Eldridge Bageant. 
Q. And where do you live, Doctor Bageant? A. 3754 Jocelyn 
Street, Northwest, Washington, D. C. 
Q. What is your profession? A. Iam aphysician, anesthesiolo- 
gist. 
Q. You specialize in the field of anesthesiology in your medical 
practice? A. Yes, sir. 
Q. Where did you graduate from medical school? A. George 
Washington University. 
Q. What year? A. In 1939. 
885 Q. After graduating from medical school what training did you 
take beyond your school degree? A. After an internship of one year 
I had a two-year residency in anesthesiology at Garfield Memorial 
Hospital here in Washington. 
Q. And with what hospitals are you connected in the District of 
Columbia in the special field of anesthesiology? A. At the present 
time Iam chairman of anesthesiology at the Garfield Memorial Hospital 


and at the new Washington Hospital Center. 
* * * * * xk 


Q. Doctor, are you personally acquainted with plaintiff in this 
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case, Mr. Hugh Day? A. No, sir, Iam not. 


Q. Did there come a time when you were invited be a me to partici- 
pate in a discussion of this case looking toward the pean trial of it 
in court and giving expert testimony? A. Yes. 

Q. As best you can recall, when was that? A. I con recall the 


886 exact date but it was several months ago. 


Q. Did you meet with me and some other doctors? A. Yes, I did. 

Q. Where did we meet? A. We met at Doctor Fulcher' s house. 

Q. Who else was present, if you recall? A. Doctors McDermott, 
Fulcher, Gallagher, Watts, and myself, in addition to your being pre- 
sent. 

Q. At that time did you have an opportunity to look at any portion 
of the Providence Hospital chart on the patient Hugh Day? ‘ Yes, I 
looked at certain parts of the chart. : 

Q. Since that time have you had an opportunity to confer with me? 
A. Yes, I have. 

Q. And when did you last confer with me? A. I last ictal 
with you this past Sunday. : 

Q. And where? A. At your home, : 

Q. I would like to have you look at what has been marked for 
evidence in this case as Plaintiff Exhibit No. 4. Can you tell just from 
looking at it what itis? A. You mean the entire sheet? , 

Q. No. What the chart is. A. This is the patient's chart. 


887 Q. The patient is who? A. Hugh Alexander Day. 


5 cs * * * : ® 

Q. Have you seen this particular chart before, or were you shown 
copy, photostat copy? A. I honestly don't know. I assume that it was 
this chart that I saw before. By that, I think this is the one I Saw, yes. 

Q. Now, what is the first sheet of that chart? A. The first 
sheet is in basis an admission and summary sheet. | 

Q. And you see on there that it includes some notations in the 
way of diagnosis and impressions? A. Yes, I do. : 


Q. What are they? A. Well, theprimary diagnosis here is 
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ruptured intervertebral disk, fourth lumbar. Secondary diagnosis, 
neuritis, cauda equina postoperative. Operations, laminectomy for 


ruptured disk. 

Q. What portions of the record of Providence Hospital have you 

been asked to review and what portions did you review, if you can re- 

888 call, Doctor? A. I reviewed primarily the anesthetic record, the 
history and physical sheet, and the operative record. The summary 
sheet -- well, those three primarily. The operative record, anesthesia 
record, and history and physical. 

Q. I turn to a portion of the chart which bears the caption "Provi- 
dence Hospital ‘History, " gives the case number and the name of Day, 
Hugh. I ask you to look at that and tell me is that the history sheet that 
you examined? A. That is. 

Q. And after looking through this first page in its entirety, I 
turn it to the reverse side and ask you if that is the continuation of his- 
tory and the admission medical examination that you reviewed? A. Yes, 
sir. 

Q. And I turn to a page that is captioned "Anesthesia Record” and 
ask you if that is what you referred to when you said you referred to the 
anesthetic chart. A. Yes, itis. 

Q. And I turn to another sheet that is captioned "Providence 
Hospital Operative Record” and ask you if you reviewed that. A. Yes, 
I have. 

Q. Now I want to show you in here the reverse side of the second 
sheet on the chart. The front side of the sheet is captioned "Providence 
Hospital Progress and Treatment." On the reverse side there appears 
to be a consultation note. Can you look at that, please, for a moment. 
A. Yes, sir. 

889 Q. Can you decipher the signature? A. It's Doctor Gallagher's 
signature. 

Q. Have you had an opportunity to read or see that before today? 
A. Yes, I have seen this consultation note before. 

Q. I want to ask you, Doctor, if, based upon your examination 
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of those portions of the hospital record which we have just discussed 


and which you have indicated that you had a previous opportunity to 
examine and consider, and taking into consideration that following that 


operation reported in the operating chart, which was performed in 
January 1951, that the plaintiff, Hugh Day, who was the patient to whom 
that hospital chart refers, claimed, and it was evidenced as reported in 
Doctor Gallagher's consultation note, a persisting and continuing paraly- 
sis in what we have referred to as the saddle area, particularly paraly- 


sis of the muscles which control the processes of elimination and the 
sexual organs, can you state for the Court and the jury an opinion as an 
anesthesiologist as to what caused Mr. Day's persisting complaint as I 
have related it? 

* * * * * * 

891 A. In my opinion, from reviewing this chart in the categories 
that I have mentioned, I think certainly the most likely cause for this 
trouble that Mr. Day has is due to chemical irritation or radiculitis 
of the cauda equina that probably bathed by the spinal anesthetic itself. 

Q. Did you use the word that "were bathed"? A. Bathed; yes. 
In other words, the nerves themselves come in contact with the spinal 
anesthetic agent. 3 

Q. So, when you say "bathed," it would mean the same thing as 
immersed in it? A. Ina sense, that is correct. : 

Q. So there won't be any doubt about your opinion, you controlling 
or governing your opinion by what Doctor Gallagher thought? A. Not 
necessarily. This is opinion that I feel that anyone asked to express 
opinion on from the other I have had and this type of case, I feel that 
it waild be a pretty logical conclusion for most men in my —— who 
would express such an opinion. | 

892 Q. Doctor, I want to show you also what has been introduced in 
evidence in this case as Plaintiff's Exhibit No. 2. To shorten the inter- 
rogation, I will tell you for the record that this is admitted in the case 
as literature published by Winthrop-Stearns, a pharmaceutical house, 
in connection with their distribution of the drug which they manufacture 
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known as pontocaine. Are you familiar with that literature? A. Yes, 


Iam. 

Q. And I will ask you to look particularly at this exhibit which I 
hold in my hand. As you will see, it is captioned "For the Medical 
Profession." In large capital letters are the words "Spinal Anesthesia." 
Immediately under that the word "Contraindications," and then there 
are eleven paragraphs on that page listing various items. Iam con- 
cerned in this question with paragraph or item one. Will you carefully 
read that aloud, A. "Number one. Disease of the cerebrospinal system, 
as meningitis, spinal fluid block, cranial or spinal hemorrhage, tumors, 
syphilis.” Period. 

Q. Will you explain to the Court and jury what that means as 
contraindication in connection with the administration of spinal anesthetic 
using the drug pontocaine, and with reference particularly to the words 
"Disease of the cerebrospinal system" and then the last word "syphilis." 
In other words; what we are concerned with in this case are what I have 
indicated rather than the intervening things. A. Well, for the medical 
profession, this statement would simply mean that spinal anesthesia 
should probably not be given to a patient who had any of these things 
listed, such as meningitis, spinal fluid block, cranial or spinal hemor- 
rhage, tumors or syphilis of the cerebrospinal system. 

Q. Now when you say "syphilis of the cerebrospinal system," is 
that statement "syphilis of the cerebrospinal system" synonymous with 
disease of the cerebrospinal system? *.* * A. Well, actually, 
syphilis itself is an infectious disease and if it is of the cerebrospinal 
system, then it would be synonymous with disease of the cerebrospinal 
system. 

Q. Is the disease of syphilis itself a disease of the cerebrospinal 
system? A. Oh, no. No. That is a very unusual complication of 
patients who may have syphilis. 

Q. And, as I understand from what your testimony is, a disease 
of the cerebrospinal system as related in the document you have before 
you means to a physician disease of the cerebrospinal system caused 
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by any of these conditions? A. That is correct. 

894 Q. Does this mean so far as you know or have ever beard, toa 
physician, that simple syphilis as distinguished from disease of the cere- 
brospinal system is a contraindication for the use of pontocaine for 
spinal anesthetic? A. No. 

* * * CROSS-EXAMINATION BY MR. McCARTHY: 

Q. Doctor Bageant, what is simple syphilis? A. Well, simple 
Syphilis, it has several stages, of course. I am certainly not an authority 
on all of it. Primary stage, which it is contracted in the usual manner, 
or unusual manner. Secondary stage appears usually six weeks later 


! 


with usually cutaneous lesions and so forth. 

Q. Now that you bring that up, in the secondary stage is it pos- 
sible to have the syphilis germ in the spinal fluid? A. Anything is pos- 
sible but I think it would be considered highly unlikely. 

Q. And let me ask this: Have you ever seen a case of cauda 
equina neuritis as a result of chemical irritation in your practice 4 

* * * * * ! we 

A. Not:in my own personal practice, no. 

Q. You have been practicing anesthesiology, including the two 
years you did in specialty work, since 1939? A. That is correct. 


Q. You have never encountered one? A. I have seen them but not 


my own. 

Q. Have you in your own peactice a seen cauda equina neuritis 

develop from other causes? A. Yes. : 

Q. And with what frequency do you find a cauda equina neuritis 
resulting from the administration of the spinal anesthetic ? © 

* ak * ae ae * 

A. AsI stated, I have not seen one of my own personal adminis- 
trations but I have seen them following the administration of spinal 
anesthesia in the same institution given by other anesthesiologists -- 
not that it just happened to have happened to them and not to me. But 
I think, certainly in the reported literature, that cauda equina complica- 
tion of spinal anesthesia is one of the most common complications of 
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this type of nerve injury. 


Q. Let me ask this: How many spinal anesthetics can you esti- 
mate you have given in your professional career, Doctor? 

MR. WELCH: If the Court please, again, I object. 

THE COURT: Yes; I think I will sustain the objection to that. 

Q. (By Mr. McCarthy) Doctor, moving to another phase, you 
testified on your direct examination that there was a meeting several 
months ago in Doctor Fulcher's house? A. That is correct. 

Q. Attended by Doctor Gallagher, Doctor Watts? A. (Nodding 
in affirmative. ) 

Q. Doctor McDermott, yourself, and Mr. Welch? A. Yes. 

Q. And that hospital record was there at that meeting, you recall? 
A. Yes, it was. 


Q. And what was the purpose of the meeting? A. The purpose of 


the meeting was to get us together to see if we could express an opinion 
as to just what caused this man's trouble. 

Q. This was in 1957? A. That is correct. 

Q. It was right around Thanksgiving time, wasn't it? A. I honestly 
don't remember the date. It could have been about that time. 

Q. Toward the end of the year? A. Yes. 

Q. And you had never been contacted with respect to the Hugh Day 
case at all up to that time? A. Yes, I had. I had. 

* ak ok * 2K a 

Q. * * * Now, you testified that on a Sunday, two days ago, you 
were at Mr. Welch's house? A. That is correct. 

Q. Was anyone else present at this meeting? A. No. 

Q. Just Mr. Welch and yourself? A. Yes. 

Q. And at that time you discussed this case with him? A. Yes, 
sir, I did. 

* ae x id * * 

Q. Doctor, in reviewing the history sheet, did you notice the fact 
that Mr. Day had certain diseases in his lifetime which he gave to the 
admitting people there at Providence? A. Yes. 
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Q. And you noticed that among them is syphilis? A. ‘Yes. 
Q. Syphilis is a progressive disease, is it not? A. Untreated, 


I think it could usually be considered so. 

Q. If it is untreated, it will get progressively worse ? A. That 
is the general. 

Q. And the primary stage involves what you have said is a cutane- 
ous lesion; that is a lesion on the skin? * * * A. The primary lesion 
usually is a lesion on the skin. | 

Q. And you said, Doctor Bageant, that if in a certain period of 
time it goes into a secondary stage -- whatis that period of time ? 

MR. WELCH: I object to that. Of course, Your Honor, we haven't 

qualified this witness as a syphilologist and on direct examination 
we haven't invaded the field of all the possibilities of syphilis. We have 
treated it as a factor in this case with respect to one thing: As it appeared 
in this case in the history was it a complication to the administration of 
anesthesia. I submit counsel cannot on cross-examination go way beyond 
the field of direct examination. 

THE COURT: But the doctor on direct examination said that. And 
he is asking him about it now, Mr. Welch. 

MR. WELCH: On direct Basnninion £ 

THE COURT: Yes. 

MR. WELCH: I didn't ask him anything about the stages of syphilis; 
the period of incubation or the time required for transition to one stage 
from the other. | 

THE COURT: I don't know whether you asked him, but he stated 
something about it. 

MR. McCARTHY: Your Honor -- 

(A question and answer were read by the reporter.) 

THE COURT: That is the point I had mistakenly thought was in 
direct examination. It is in cross-examination. Unless it is in cross 
of something that was brought out on primary, direct examination, I 
think the point may be well taken. 

MR. McCARTHY: I contend that when Mr. Welch uses s the Plaintiff's 
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Exhibit 2 and inquires into what the word "syphilis, " just the word "syph- 
ilis, '" means in that exhibit he has opened that up for cross-exam- 
in ation. 

MR. WELCH: I think not, if the Court please. I directed my exam- 
ination to a very specific item. A very important factor in the case at 
this stage based on your Honor's prior ruling. I have not undertaken to 
make a syphilologist of this gentleman and I didn't want to make or of 
him. I don't think he is qualified as such and I object to counsel invading 
that field. That is my point. If he wants to put in evidence on syphilology, 
there is a proper time and proper way to do it. 

* * ss aK 

(At the bench:) 

MR. MC CARTHY: YourHonor, I contend that by opening up the 
question of the interpretation that the doctor might put on these contra- 
indications he has opened up blood conditions as they relate to the admini- 
stration of spinal anesthetics. Now in response to this suggestion that 
the doctor has not been qualified as a syphilologist, ‘that may be technically 
correct but you don't practice medicine ina vacuum. A man who is an 
anesthesiologist is charged with knowledge of pharmacology, of blood 
studies, of various medical background information that he needs to 

make his determinations in his particular specialty. You can't 
liken a doctor to, let us say, a man working on an assembly line who 
only puts hub caps on cars and knows nothing else about other facets of 
it. Medicine is a cohesive whole and, while a man may be a specialist 


in one field, his education and his training must necessarily encroach 


many fields of medicine even though he is not formally certified, let 
uS say, in the many fields. 

Now, if the man is an anesthesiologist and is to give spinal anes- 
thetic, can there be any doubt about what he -- merely say profound 
anemia is contraindicated. If he is charged with the responsibility, as 
is this gentleman, mustn't he have an understanding of profound anemias, 
those tests taken to indicate its absence or presence, before he can 
make his determinations as to whether the spinal anesthesia is proper ? 
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So we can't say that an anesthesiologist only knows how to insert a 


needle. His background must be broad. AsI say, in pharmacology, in 
bacteriology, in blood work, because all of these things have such a 
close connection with the administration of the spinal. It is not a pure 
mechanical skill. If so, there wouldn't be any need for highly trained 
men. It is because of the possible adverse effects they encroach into 
many fields that may in themselves be medical specialties. That doesn't 
mean he is not acquainted with them and can't testify to them, because 
they are part and parcel of his specialty. . 

And then, going back to the old established principle of law that 
anyone with an M.D. is competent to testify on a medical question, as 
long as they are a graduate of medical school and show the usual and 
normal, not unusual, professional qualifications. Now, the weight to be 
given of course to theirtestimony is purely a matter for the jury. 

Purely a matter. 

And, under those two theories, I think interrogation of this man 
along these lines is completely proper on cross examination. 

* * * * * : * 

MR. WELCH: I think on one posture of the case, the sort of testi- 
mony he is trying to elicit, he could very well have done and no valid 
objection would lie, if he put a witness on the stand himself and interro- 
gated him with respect to the details in the matter of syphilis. That is 
an entirely different thing from what I am objecting to. This doctor has 
been qualified as an anesthesiologist. He has been asked fundamentally 
only two things: what does this so-called contraindication mean to an 
anesthesiologist; secondly, as an anesthesiologist, on the record in 
this case, can you give an opinion as to the cause of the man's condition. 

Now, I didn't use the word "qualify" as a syphilologist to mean if 

he had called this man or one like him in his own case he could not 
ask any questions about syphilology. What I mean is simply this: We 
have not qualified him as a syphilologist. We have not interrogated him 
on Syphilis in its various ramifications. We have confined ourselves 
to what does it mean in this record and what does it mean with respect 
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to this contraindication. Therefore, I say that the broad field of syphilis, 
its tests, its ramifications, its progressions, its transition periods, are 
utterly improper in his cross-examination. He should be confined to the 
field, and simply because the word "syphilis" is in the field, isn't in the 
field for everything in any way, shape or manner that he wants to bring 
it in. Our position is he has gone way beyond the scope of the direct 
examination and shouldn't be permitted to do it, in effect making the 
witness an expert for himself in a different field. That is my position. 

MISS NEILL: I think this, too, that certainly the number of days 
or weeks it takes for primary syphilis to incubate into secondary syphilis 


and the percentage of primary syphilitics who turn into secondary syphi- 


litics are statistics of no importance to an anesthesiologist in the proper 
administration of anesthesia. I don't think it is quite right to put some- 
one on the stand -- in an effort to get him to make a mistake. 

(The last question was read by the reporter. ) 

THE COURT: I don't see the relevancy of that particular question 
on direct examination. I don't quite agree with Mr. Welch that you are 
limited as much as he thinks you are. But I think that is outside his 
statement that syphilis, unless it affected the cerebrospinal system, is 
not a contraindication. 

3K * * * a 

(The proceedings were resumed before the jury. ) 

Q. (By Mr. McCarthy) Doctor Bageant, are you certified by the 
American Board of Anesthesiology? A. Yes, Iam. 

Q. And could you acquaint us with what is necessary to obtain 
certification by that board ? 

de * * ss aE * 

A. It requires two years of an approved residency following an 
internship, plus three years of one hundred per cent anesthesia practice, 
and, following this five-year interval, you are then eligible to take the 
three parts of the American Board examination. 

910 Q. And that is both written and oral, Doctor? A. Written, oral, 
ana practical. 
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Q. Practical. So that, after five years, you are eligible to apply 
by testing? A. That is right. ! 
Q. For certification? A. That is right. 
Q. I presume if you pass the test, pass the three tests, you are 
then certified by the American Board of Anesthesiology ? ‘ That is 


correct. 

Q. Now, Doctor, showing you again the Plaintiff's Exhibit No. 2, 
which has to do with the contraindications -- First, incidentally, you are 
aware of contraindications to the use of a spinal separate and apart from 
anything that Winthrop-Stearns might say or might write and send along 
with the distribution of their product? A. I think so. ! 

914 * * * * * | * 

Q. (By Mr. McCarthy) Doctor Bageant, before you saw this, 
you were aware of certain contraindications to the use of a spinal anes- 
thetic, were you not? A. Yes. i 


Q. So that, in testifying here today, you don't lave to rely on what 


Winthrop-Stearns says but you of your own knowledge, based on your 
medical education, your five years experience, your reading -- I pre- 
Sume you read the literature on these topics, don't you ? A. Yes. 

Q. You can, based upon those things, make certain statements 
as to contraindications to the use of spinal anesthetic? A. , general | 
terms, yes. | 

Q. Well, you agree, let’s say, separate and apart from this, 
syphilis if it involves the cerebrospinal system is a contraindication ? 
A. Yes, if it involves the cerebrospinal system. : 

Q. Now, do you agree that any degenerative disease, ‘either local 
or general, of the central nervous system is likewise a contraindication 

915 to theuse of a spinal? A. That question is a little difficult to 
answer for this reason. If by "degenerative disease" you meant certain 
diseases, the answer could be yes or no. i 

Q. Well, what are the certain diseases that you waild answer 
yes to as being contraindicated in the phase of contraindicatims to 
spinals? A. Well, the Winthrop-Stearns has mentioned some. They 
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are sort of what they print in their brochure. Other spinal potential 
complications, or, rather, other diseases or degenerative conditions 
which might contraindicate spinal would be pernicious anemia with dam- 
age to the spinal cord. They might be previous traumatic injuries of a 
serious nature following accidents of some sort, in which a patient may 
have had transient spinal troubles. 

Q. What do you mean by that? In which a patient might have sus- 
tained damage to the spine? A. Followmg trauma, an accident, yes. 

Q. By trauma, you mean force or aninjury? A. Yes. 


Q. Orablow? A. Yes. Certainly in a spinal meningitis, or 


even in the chronic polio states, they might be considered as patient 
that should not have spinal anesthesia. 

* * * * * * 

916 Q. * * * Well, Doctor, what we have here in this cauda equina 
neuritis is an inflammation of nerve roots? A. No, I wouldn't say an 
inflammation. 

Q. It is not an inflammation of the nerve roots according to you? 
A. Cauda equina is merely a syndrome resulting from irritation of 
nerve roots. 

Q. Well, now, how could that irritation come about? A. It could 
be chemical. It could be just the irritation of the drug on this particular 
nerve root in a particular patient. You certainly know it only happens 
infrequently. It can be due totrauma. It can be due to a blood clot. It 
can be due to a number of things. 

Q. Trauma to the spine could cause the cauda equina neuritis ? 

* * * A, JT meant trauma in the sense of a severe accident or something 
like that; where direct force might be involved in this area. 

917 Q. Now, in establishing whether any of these diseases of the 
cerebrospinal system exist, what tests are employed ? 

MR. WELCH: I object to that, if the Court please. It is utterly 
immaterial what tests may be employed by different people at different 
times in different cases. The issue in this case is not a confusion of 
what sort of test may be employed, and your Honor has even ruled that 
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out in plaintiff's own direct case. 
* * * * * | * 


THE COURT: You are not cross-examining this witness now on 
what he testified. You are trying to establish by him, as I understand 
it, some negligence of omission or something in the making of tests re- 


specting the determination of this condition. | 
* * *x * * : * 
918 MR. MC CARTHY: I don't intend to go that far. I merely want 
919 to know what tests, whether this syphilis in the contraindication 
has invaded the cerebrospinal system. Iam not going to have him go 
into the Providence Hospital record or anything like that. I am just 
going to ask this man as an expert anesthesiologist, within the frame- 
work of Mr. Welch's question, how would you make a determination 
under contraindication of whether this syphilis had invaded it. Iam 
not going beyond that. I am not going to say to him "Will you look at 
this Providence Hospital record and will you tell me whether or not in 
your opinion those things which were done were proper" and this and 
that. I would agree with your Honor, if I tried to go that far, it might 
not be proper. 
* * * * * : * 
MR. MC CARTHY: Now I am asking this man what tests he as 
the anesthesiologist -- Iam not going to ask him neurosurgery or 
neurology. But as an anesthesiologist are there any tests he would 
920 make to determine whether or not this contraindication should 
apply. I don't intend to go beyond that. 7 
MISS NEILL: You should have called somebody. 
MR. WELCH: I show the objection just as your Honor has said. 
THE COURT: I will sustain the objection. | 
* * * * 
DR. DONALD H. STUBBS, SWORN 
DIRECT EXAMINATION BY MR. WELCH: 
Q. Doctor Stubbs, will you indicate your name in full, please, 
for the record. A. Donald Harrison Stubbs. 
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* * * * * * 


Q. And are you a physician in the practice of medicine in the 
District of Columbia? A. Yes, sir. 

Q. When did you graduate from medical school? A. 1932. 

Q. Where? A. George Washington University. 

921 Q. Do you specialize in any particular field or branch of medical 
practice? A. Yes, sir; anesthesiology. 

Q. And with what hospitals or institutions for the treatment and 
care of diseased patients or ill patients are you connected with in the 
District? A. Iam the chief of staff and head of anesthesiology at the 
Doctors Hospital. Iam on the staff of the former Emergency and Gar- 
field Hospitals and have now staff status at the Hospital Center. Iam 
clinical professor of anesthesiology at the George Washington University; 
consultant to the National Institutes of Health and United States Army. 

* ake ake * 3 * 

923 Q. Now, I will ask you if you will look at what is in the record 
of the case as Plaintiff's Exhibit No. 2-C that purports to be and has 
been identified as a brochure published by Winthrop-Stearns, pharma- 
ceutical house that makes and distributes pontocaine, which also has 
been indicated here as a spinal anesthetic agent. You notice that this 
is headed "For the Medical Profession, " in large caps "Spinal Anes- 
thesia" and in small caps "Contraindications. "' Have you ever seen that 
or one like that before? A. Yes, I have. 

Q. Have you seen such a document frequently, or otherwise ? 

A. Rather frequently, being a document similar to this is included in 
the packaged ampules for spinal anesthesia for pontocaine and for novo- 
cain. 

Q. So that you have been familiar with the brochure and its con- 
tent before you considered it in connection with this case, is that 
correct? A. For many years. 

924 Q. Will you read what is printed on that exhibit under item or 
paragraph one aloud to the jury. A. Contraindication one. "Disease 
of the cerebrospinal system, as meningitis, spinal fluid block, cranial 








rear _ 


209 
or spinal hemorrhage, tumors, syphilis." 


Q. Now, based upon your knowledge as a physician and your 
acquaintance with that literature, will you tell the Court and the jury 
what that means to you as a physician and specialist in anesthesiology. 
A. It means that the first contraindication for spinal anesthesia, or the 
first reason not to use it, is for the patient to have known disease of the 
cerebrospinal system. We mean by the "cerebrospinal system" the 
brain, the spinal cord, those nerve roots which are within the coverings 
of the spinal cord. If there is known disease of this system, that is con- 
sidered to be a contraindication to the placing of an anesthetic drug 
directly in this system. The rest of this statement is intended to illus- 
trate commonly known conditions which may result in disease of the 
cerebrospinal system. It would not mean, to me, that the presence of 
some of these conditions, which may be systemic disease shown else- 
where in the body constitutes in itself a contraindication to spinal unless 
the disease is in the cerebrospinal system. | 

Q. Now, then, let's look at that and eliminate from it ——- 
after the word "disease of the cerebrospinal system, comma, a as" and 

925 go directly to the word "syphilis." So that we will read it "Dis- 
ease of the cerebrospinal system, as syphilis." Will you tell the Court 
and the jury whether that means that syphilis per se is a contraindica- 
tion or otherwise. A. I think that clearly means that syphilis is a contra- 
indication only when it has attacked and produced disease in the cerebro- 
spinal system. | 

* * * sd * ae 

928 DR. THOMAS F. McDERMOTT, SWORN 

DIRECT EXAMINATION BY MR. WELCH: , 

Q. Doctor McDermott, will you state your name in full for the 
jury and the record. A. Iam Dr. Thomas F., for Francis, McDermott. 

929 + * *Q, And you are a physician in medical — in the 
District of Columbia? A. That is correct. : 

Q. Do you specialize in any particular branch of medicine a 
A. I specialize in anesthesiology. 
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* * * * * * 


Q. In the District of Columbia at the present time are you connect- 
ed with any institutions teaching medicine or other institutions having to 
do with the care and treatment of patients who may be suffering diseases 
or injuries? A. Yes. Iam connected with Georgetown University 
Medical School. 

930 Q. In what capacity? A. Iam the director of anesthesia and the 
professor of anesthesiology at that school. 

Q. Did there come atime, Doctor, when I consulted or talked 
with you about the matter of testifying as an expert witness in this law- 
suit of Mr. Day against Providence Hospital and Doctor Fulcher and 
others? A. Yes. 

* * * * ak * 

Q. At that time did you have an opportunity to look at some por- 
tions of the hospital record in the case of Mr. Day at Providence Hos- 
pital, or photostat portions? A. At that time I examined the photostats 
of the anesthesia chart, the chart which is kept by the anesthetist in the 

931 operating room. 

ae * * * * ss 

Q. At that time did I show you any other portions of photostat of 
the hospital record? A. Yes, you did. 

Q. Did I show you a photostat of the page which is referred to in 
the record as "Providence Hospital History"? A. Yes. 

* * * * * * 

932 Q. At the same time did I show you and talk with you about a copy 
of Plaintiff's Exhibit No. 2, which has been identified in the case asa 
brochure published by Winthrop-Stearns in connection with their manu- 
facture and distribution of the drug pontocaine? A. Yes, you did. 

Q. By the way, Doctor, were you familiar with such literature 
as I have just exhibited to you, being the brochure Exhibit 2-C from 
Winthrop-Stearns, before I showed it to you? A. Yes. Yes. 


xe * * ak * * 


933 Q. Will you explain to the Court and the jury what this paragraph, 
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contraindications, paragraph one or item one, means to the physician 


and the anesthesiologist. A. This means that diseases of the cerebro- 
spinal system need I define that? Cerebrospinal system ? : 

Q. It may be necessary to define it but for the moment you pro- 
ceed and answer in your own manner, please. A. Disease of the cere- 
brospinal system such as syphilis, and I would interpret that as mean- 
ing syphilis of the cerebrospinal system. Not the existence of syphilis 
as such, which can occupy other sites in the body and may never con- 


stitute a cerebrospinal system disease. | 
934 Q. Then interpreting that, do I understand you to mean that the 


contraindication is against using the drug in the presence of cerebro- 
spinal disease ? A. Cerebrospinal such as syphilis of the cerebrospinal 
system. | 
Q. Or such as tumors of the cerebrospinal? A. Yes. There 
certainly are other cerebrospinal disease which contraindicate Spinal. 

Q. What I want to get precisely, if I can, are the words "disease 
of the cerebrospinal system" synonymous or do they mean the same 
thing as the word "syphilis" in medicine? A. Not at all, no. 

Q. DoI understand that syphilis is unimportant so far as the 
contraindication is concerned unless it has progressed to and invaded 
the cerebrospinal system? A. Yes. ? 

Q. In which event it becomes cerebrospinal disease as distin- 
guished from syphilis in some other stage? A. Yes. | 

Q. Based upon the portions of the record that you have considered 
in this case, I want to ask you an additional question but I would like to 
preface it by refreshing your recollection, ifI may. Was it explained 
to you in your consultation with me and otherwise that following the 
surgery and the anesthetic administered in this case in January 1951 at 

935 Providence Hospital that the patient, Mr. Day, exhibited in a few 
days definite symptoms of having sustained or having a so ~called 
paralysis of the saddle area, by which we indicated that the muscles 
controlling the processes of body elimination were paralyzed and like- 
wise the musculature controlling the sex organs were paralyzed? You 
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had that knowledge and information before coming to court today ? 


A. I did. 

Q. And in connection with that, based upon your examination of 
the chart and your experience and knowledge with respect to anesthe- 
Siology, can you give the Court and the jury an opinion as to what in 
this case caused the persistent paralysis which has pertained in the 
saddle area as I have described in Mr. Day's case? A. I would say 
this was due to a peculiar response of the individual patient's tissues 
to the introduction of a drug into the subarachnoid space in the proper 
performance of anesthesia, a drug that ordinarily does not produce any 
such prolonged or untoward response. 

* * * * 

949 DR. JAMES W. WATTS, SWORN 
DIRECT EXAMINATION BY MISS NEILL: 

Q. Doctor Watts, will you state your full name for the reporter, 
please. A. James W. Watts. 

Q. And what is your residence address? A. 4661 Garfield Street, 
Northwest. 

Q. And are you a physician practicing medicine in the District of 
Columbia, Doctor? A. Iam. 

K * ak * * * 

950 Q. * *'* Doctor Watts, do you specialize in any field of medi- 
cine? A. Yes, Ido. 

Q. And:what is that field? A. Neurological surgeon. 

* 2K ae * * He 

951 Q. Do you hold any teaching positions, Doctor Watts? A. Yes, 
I do. 

Q. Could you name those for me? A. Iam professor of neuro- 
logical surgery at George Washington and chief at George Washington 
and chief of the George Washington division at the D. C. General. 

Q. Doctor Watts, with what professional societies are you affili- 
ated, or what professional societies do you belong to? A. Well, I 
belong to the D.C. Medical Society, the Washington Academy of Medi- 
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cine and Surgery; the Harvey Christian Society, a neurosurgical society; 
American Neurological Society; Association of Research of Nervous and 
Mental Disease; American College of Surgeons; International College of 
Surgeons. 

* * *Q. What offices or positions, if any, do you hold in these 
societies, Doctor Watts? A. Well, Iam the current president of the 
D.C. Medical Society. 

Q. Did there come a time in the course of your professional 
practice, Doctor Watts, when you examined Mr. Day, the plaintiff in 
this case? * * * A. I examined Mr. Day on February 3rd, 1955, 
and again on October 10th, 1957. 7 

* * od * * * 


952 Q. Could you tell the Court and the jury, Doctor Watts, in lay- 


man's language, the nature of the examination . which you performed 
on those two occasions? A. I performed a neurological examination, 
which includes testing the sensation and reflexes and the function of the 
extremities. ! 

Q. Very briefly, what were your findings as a —, of these 
examinations? A. Mr. Day had certain sensory changes. He had 
diminished sensation to pin prick over the area of the buttocks and over 
the left foot. He had loss of ankle reflexes, both ankle reflexes, and 


953 he had some weakness of the movements of his feet. 


Q. What nerves control those areas which you have mentioned, 
Doctor Watts? A. My examination revealed that there was involvement 
or damage to the second, third, fourth and fifth sacral nerves on both 
sides and the first sacral nerve on the left. | 

* * * ca * * 

Q. Doctor Watts, I asked you if you would tell us what conclusion 
you came to concerning the cause of the nerve damage and injury which 


954 you have just related. A. This man -- yes, I have an opinion. 


Q. Would you state that opinion for the Court and the ladies and 
gentlemen of the jury. A. This man has evidence of damage to four 
nerves on each side and it is my opinion that this is related'to the spinal 
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anesthetic, that is, to hypersensitivity to the anesthetic. 


Q. Could you explain a little more fully what you mean, Doctor, 
when you say "hypersensitivity to the anesthetic." A. We have here 
evidence of neuritis so that these particular nerves no longer carry out 
their normal function. There is no way in which the -- there is no way 


in which the surgical operation could have come in contact with these e 
nerves, and I attribute that to damage by contact with the solution, ‘+ 
and yet that solution is given regularly to other people without damage, 

and it's really a chemical type of damage which occurs as a result of « 


-- we use the word "idiosyncrasy, "an unusual reaction to the solution. 
Q. Just one other thing I would like to ask you about, Doctor 
Watts. I have here a little pamphlet which is marked Plaintiff's Exhibit 


No. 2 and I'd like to ask you if you would read the heading and the first r 
paragraph of that little pamphlet for us. A. "For the Medical Profes- ra 
sion. Spinal Anesthesia. Contraindications. Disease of the cerebro- 

955 spinal system, as meningitis, spinal fluid block, cranial or spinal * 


hemorrhage, tumors, syphilis. " 

Q. Asa member of the medical profession, Doctor, what does 
that language which you have just read mean to you? A. It means that 
in patients with diseases of the brain and spinal cord such as the ones P 
mentioned in this pamphlet the spinal anesthetic should not be used. ‘ 

Q. Is spinal anesthetic contraindicated in patients who have any 
type of syphilis, Doctor Watts? A. No. 

Q. Well, in what types is it contraindicated? A. It is indicated 
when the syphilis involves the nervous system. : 
Q. Did you say "indicated" or "contraindicated, '' Doctor Watts ? 

A. What did I say ? ; 

THE COURT: Read the answer. 

(The answer was read by the reporter. ) 

THE WITNESS: Your Honor, how do I correct a statement like 
that, sir ? 

THE COURT: Just say what you do mean. _ 

A. The contra -- The spinal anesthetic should not be used when | 
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there is syphilis of the nervous system. 


Q. Do all forms and all cases of syphilis involve ie cowvous 
956 system, Doctor Watts? A. They do not. ; 

Q. So, in other words, syphilis is not a synonym for diseases of 
the nervous system, is that correct? A. It isnot. | 

MISS NEILL: I think that is all I have. | 

CROSS-EXAMINATION BY MR. MC CARTHY: 

Q. Doctor, how do you determine whether syphilis has affected 
the central nervous system ? 

MISS NEILL: Your Honor, we object to that euemtion I thought it 
had been ruled on this morning. Should we approach the bench? 

THE COURT: Yes. 

(At the bench:) 

MISS NEILL: I asked the doctor to interpret the a of the 
piece of paper intended for the medical profession and I don't think 
Mr. McCarthy is entitled to ask him how he diagnosed meningitis, 
Spinal fluid block, tumors, syphilis, and so on and so forth. It is 
clearly beyond the scope. I think we had a ruling on it this peste 

THE COURT: I thought I did pass on that. 

MR. MC CARTHY: Your Honor, she went beyond. She asked 
six questions, what is the syphilis, what is the type of syphilis, what 
Syphilis is contraindicated. I am just asking how you determine whether 
it affects the nervous system. She went much beyond Mr. Welch. 

957 MISS NEILL: I am afraid I am not as clever as Mr. Welch. 

THE COURT: I don't see what she did do other than to ask what 
the situation was and what syphilis was a contraindication. And the 
answer was when it affected that system, the spinal cerebrosystem. 
You are asking how can youdetermine that. Well, is that in cross of 
what she asked ? 

MR. MC CARTHY: I certainly think so. I think it ‘- directly 
from what she said. She is saying to what does this piece of paper 
mean. The piece of paper says "cerebrospinal disease" and at the end 


"syphilis. '' We have to set up an equation to determine how syphilis 
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becomes a cerebrospinal disease. 


THE COURT: No. No. You can do that but it is not in cross of 
what she asked him. - 

MR. MC CARTHY: All right, I will abide by your Honor's ruling, 
of course, even though I disagree with it. 

THE COURT: I understand that. If Iam wrong, it can be subse- 
quently corrected. 


(The proceedings were resumed before the jury. ) 


Q. (By Mr. McCarthy) Doctor, you also examined Mr. Day on 
October 10th, 1957, did you not? A. Yes, sir. 

Q. And, Doctor, at that time you found the condition of Mr. Day 

958 the very same as you had found it on February 3rd, 1955? 
A. The neurologic examination revealed just about the same finding. 

Q. You mentioned second, third, fourth, fifth sacral nerves on 
each side? A. Yes, sir. 

Q. And what does the second sacral nerve control? A. That 
goes down the back of the leg, the back of the thigh. 

Q. And what about the third? A. The third, fourth and fifth 
supply the -- what is referred to as the saddle area around the -- over 
the buttocks, around the anus. 

* * * * * * 

Q. Now, I wonder if you would tell me where in either of these 
reports you express any opinion as to the causation which you testified 

959 here on the stand. 

* * * m% * * 

A. There was no statement as to the cause, in that report. 

Q. What did you say from the witness stand? You said this, 
didn't you, that based on your examination of February 3rd, 1955, 
some four years and one month after the surgery, based on that one 
examination, you arrived at an opinion as to what caused damage to 
four sacral nerves on both sides and the first sacral nerve on the left ? 
You said that? A. Yes. 

MISS NEILL: I object to that. I don't think that is accurate. 
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The witness said he based his opinion on two examinations, as I under- 
stood him. 
MR. MC CARTHY: I don't think he did. But it doesn't make any 
difference, because the second one was in October of 19 57, 
960 THE WITNESS: Yes. | 
Q. But at any rate, whether you base it on one or on two, you 
have about six pages of reports there on Mr. Day, haven't you, Doctor ? 
A. Yes, sir. 
Q. Now, do you in either of those two reports, based on two exam- 
inations, mention the word "chemical irritation of the nerves" in any 
way, shape or form? And take your time and look them over. 


* * * * * * 
A. No, sir. ! 
* * * * * ' * 


Q. Had you seen the hospital record prior to seeing Mr. Day 
961 back in February of 1955? A. No, sir. | 
Q. Have you seen the hospital record up to the present time ? 
A. Ihave. 
Q. And I presume you saw it at Doctor Fulcher's house about 
Thanksgiving time? A. I did. 
Q. Have you seen it since that time? A. I have seen a photostat. 
Q. And have you seen it in Doctor Fulcher's campany ? A. ‘No, 
sir. : 
Q. In Mr. Welch's company? A. No, sir. ! 
Q. Have you discussed this matter with Doctor Fulcher at all 
prior to your testimony here on the stand today? A. Yes, sir. 
Q. And have you discussed it with him since the trial of the case 
began? A. No, sir. ! 
Q. Incidentally, you have known Doctor Fulcher for a jexeat 
many years, haven't you? A. I have. 
Q. You grew up with him, didn't you, Doctor? A. I have known 
him a long time. 
962 Q. How long, would you say? A. Oh -- 
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Q. You have known him before you were a doctor? A. I have 


known him since medical school days. 

Q. Just so we understand, your opinion here that you have given 
to this jury is based solely on your examination in your office, is that 
correct? A. That is correct. 

Q. Without any consideration of the hospital record; that is 
correct, isn't it? A. The examination of the hospital record confirmed 
the opinion that I formed in my office. 

Q. I see. But the opinion that you formed in your office was 
formed before you even looked at the hospital record? A. Yes, sir. 

* a * 
REDIRECT EXAMINATION 
BY MISS NEILL: 
Q. Doctor Watts, at whose request did you examine Mr. Day on 


the two occasions which you have mentioned? A. For the Providence 
Hospital through Mr. Bennett Williams' office. 
Q. And you refer to the Edward Bennett Williams who is an 


attorney in this case? A. Ido. 

Q. Did Providence Hospital or anyone in Mr. Williams' office 
request you to express a view on the causality when you drafted these 
two reports? A. No, they did not. 

* * * 

MR. McCARTHY: Your Honor, while we are up here at the bench, 
now that you brought up the questions of both the defendants, whose wit- 
nesses were on the witness stand, which defendant was calling them, or 
were they being called by both? 

THE COURT: I have noted for Doctor Fulcher, Gallagher, Bageant, 
Stubbs, McDermott, and for hospital and Doctor Dani, Watts. That is 
just simply because that is the way they were examined. 

MISS NEILL: We considered Doctor Gallagher as being our wit- 
ness also. We included him on it. 

THE COURT: Anyway, the evidence is in. 

MR. WELCH: To eliminate duplication of getting different wit- 
nesses we agreed both parties might use these witnesses as was 





965 
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advisable and they were really for all defendants. 
MR. McCARTHY: I just wondered, for the record, they are for 
all defendants, each witness ? 
MR. WELCH: Yes. 
(The proceedings were resumed before the jury.) 


MR. WELCH: Ladies and gentlemen, I am going to read two 
questions and the answer which were propounded under the rules of 
procedure by the plaintiff to the defendant now dismissed from the case, 
Winthrop-Stearns: : 

"Question 13: Had Winthrop-Stearns, Inc., given due notice to 

Providence Hospital that syphilis known to be in the medical back- 

ground of a patient was a 'contraindication' against the use of 

pontocaine as spinal anesthetic upon said patient:" ; 
"Upon said patient" referred to Mr. Day.. 

The answer to question 13 embodies this Exhibit C- 2 which we 
have talked about and exhibited to the witnesses. But the answer reads 
this way: 

"The package circular which accompanied | box of 
pontocaine hydrochloride for spinal anesthetic use contained 
the following statement:" . 

And then incorporated in the answer is the statement we have been over 
and over again talking about contraindication, paragraph one. 

Now question 14 reads in this manner: : 

"if the answer to one or more of the subdivisions of 
Interrogatory 13, above, is in the affirmative, please make a 
complete statement of the exigencies sought to be avoided or 
protected against by giving notice to Providence Hospital that 
Syphilis was a contraindication against the use of pontocaine 
as spinal anesthetic." 3 
The answer is as follows: : 

"The foregoing statement was made in view of some medi- 
cal opinions which expressed reservations as to the use of a 
spinal anesthetic in cases where there existed a syphilitic 
involvement of the cerebrospinal system." 
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Your Honor, defendant Fulcher rests. 


MISS NEILL: Defendants Providence Hospital and Dani likewise 
rest, your Honor. 

* * 

(The jury then left the courtroom.) 

MR. WELCH: If the Court please, on behalf of the defendant Doc- 
tor Fulcher, I wish to renew the motion for a directed verdict at this 
time on the state of all the evidence in the case. 

cd * * 

MR. WELCH: Under the circumstances, I will-tell your Honor . 
frankly I wouldn't know how to draw instructions to a jury that could 
cover the situation adequately or properly. I just think there has been 
such a complete failure of proof in this case on the part of the plaintiff 
that I again most respectfully urge favorable consideration of this motion. 

MISS NEILL: Your Honor, I would like to make a similar motion 
on behalf of the hospital and Doctor Dani. 


I have had the experience which Mr. Welch just mentioned. I have 


tried to draw instructions in this case. And I have been reminded, 
your Honor, of the stories that appear about the Supreme Court justices 
who make up their minds one way and they sit down to write the opinion 
and it won't write, so they realize their theory must be wrong because 
they can't put it down in words. When I come to try to draft in- 
structions in this case, telling them under what circumstances they 
might return a verdict for the plaintiffs and under what circumstances 
they would have to return a verdict for the defendants, your Honor, I am 
at a loss. I don't think we could tell that jury that if the plaintiffs have 
proved by the preponderance of the evidence that these nineteen inser- 
tions occurred and if the plaintiffs have proved by the preponderance of 
the evidence that the nineteen insertions caused the condition, then they 
return a verdict for the plaintiffs. How can we instruct them that way, 
your Honor, when there isn't a single word of testimony that these nine- 
teen insertions might or could conceivably have resulted in this type 
of symptoms in anybody, much less in the plaintiff. 
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And then, your Honor, I tried to draft some instructions on what 
has been called the syphilis theory of this case. And I didn't get very 
much further. We certainly, your Honor, can't tell the jury that if they 
find by the preponderance of the evidence that all syphilis is a contra- 
indication and if they find various other things they can return a verdict 
for the plaintiffs; that is so completely contrary, not to the weight of the 
evidence but to all the evidence, that it would be really wrong to give 
them that kind of an instruction. And yet, on the other hand, your Honor, 
if we tried to instruct them on the theory that if the plaintiffs have proved 

980 by the preponderance of the evidence that this gentleman was 
suffering from cerebrospinal syphilis in January of '51 and if other things 
were proved they could return a verdict for the plaintiff, we are ina 
Similar dilemma, your Honor. The instruction has no more foundation 
than the others. They can't be permitted to find that plaintiffs have 
proved cerebrospinal syphilis by the weight of the evidence when they 
haven't even proved it by one little piece. And I think that this experience 
in trying to find some way to draft instructions only illustrates the futility 
and the impropriety of sending this case to the jury. : 

x * ae : 

992 THE COURT: If I were called on at this posture of the case to rule 
on what I considered to be the weight of the evidence, I wouldn't have any 
difficulty in disposing of this case. I am not quite as sure as I feel like 
I ought to be in order to direct a verdict, to say that there is no evidence 
which the jury may consider in this connection. : 

In any event, I think I will follow the procedure that has been 
sanctioned by the Court so as to avoid if necessary another trial of the 
cause, and deny the motion without prejudice to its renewal in the event 
the developments of the case so require. I think that is the safest pro- 





cedure to follow at the present time. 


* * * : 
- 993 Tuesday, March 12, 1958 
* * * 


1017 THE COURT: I am willing to give an instruction along this line. 
And I think it ought to be prepared. I am not willing to give it as it is 
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worded here. Iam willing to give an instruction that if the jury finds 


from a preponderance of the evidence that the plaintiff suffered from a 
condition which would have made the use of the spinal anesthesia dan- 
gerous and such as to produce the injuries which he suffered, and the 
defendants had reasonable notice or knowledge of such condition as to 
require them to make further investigation and they failed to do so, the 
jury shall then consider whether such failure was or was not negligence 
on their part. 

* * ae 

1055 MR. WELCH: I will not permit myself to belabor this because it 
is difficult enough for the Court to consider extensive instructions, but 
I do want to, if, I can, pinpoint my position by posing a question. 

1056 Your Honor, as I think I understood the statement, said that you 
believe that your position with respect to the meaning of contra- 
indications was for the jury to determine on all of the evidence. 

My question is: What competent evidence is in this case that 
would permit anybody to find any conclusion except that the contra- 
indication refers to neurosyphilis? Now, if there is no competent medi- 
cal evidence that the contraindication means something else, how can 
the jury decide other than on the competent medical evidence? And if 
they must decide it on the competent medical evidence and the only 
competent medical evidence is that the contraindication means to the 
medical profession and meant to Winthrop-Stearns cerebrospinal 
disease, neurosyphilis, or neurospinal syphilis, if it means only that 
medically, then I think that it is the province and duty of the Court to 
lay that law down on that specific point. ‘5 





I realize that it is a crux, a turning point situation. But I don't 7 
think that changes the legal circumstance. If there isn't any competent, 


contrary evidence, what is the jury going to use to balance and possibly : 
find something else as the contraindication? That is the point that 7 
bothers me. I can't find any evidence upon which the plaintiff, we will “ 
say, is on sound legal grounds in asking that the jury balance other «s 


evidence against the competent medical evidence. I say that because I 
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1057 don't know what other evidence he would be referring to. I don't 
know what other evidence there is in the case. It couldn't be simply his 
original contention that it means something else. Nobody else has in- 
dicated in any way, shape or manner that it means anything else. We 
have had argument that it means something else. Your Honor said, well, 
Iam not certain; maybe it does and somebody has got to prove to me 
what it means. Now, since that time the plaintiff has made no effort to 
prove what it means. 

After the defendant was put to its defense, then we offered an 
abundance of evidence on what does it mean. And therefore I say that I 
feel I must govern my position on my question: What other evidence is 
there for the jury to take and resolve that position? Do you follow me, 
your Honor? 

THE COURT: I thinkIdo. Let's hear from Mr. McCarthy on that. 

MR. McCARTHY: Your Honor, the exhibit and the testimony of the 
defendants' witnesses was merely to the effect that it means cerebro- 
spinal disease. And there were three or four types of cerebrospinal 
disease, syphilis being one of those types, which can sal the. cerebro- 
spinal syphilis. | 

Now, we are getting right back to Plaintiff's prayer No. 6 as 
amended by the Court. We get back to the basic issue in the case, with 
the knowledge that syphilis, with a history of syphilis, did they do, to 
make a determination, what they should have done. That is, do -- test 

1058 this man to know whether or not the syphilis had affected the 
cerebrospinal system. Now that has been the contention all through. 

Now we take the exhibit as we find it. : 

THE COURT: No, we are not talking about that a We were 
talking about it there. What we are talking now about, as I understand 
the contention of the defendants, is that the contraindication, not how you 
arrive at it, or how you test for it, but that the contraindication is 
syphilis that has attacked the cerebrospinal system. Now he has all of 
the competent evidence in the case, is that that is what that means. And 
that there is no evidence that it means the contrary or it means less than 
that. 
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Now, what I ask you to do is to comment on that situation, because 
if ali of the evidence that is competent to prove the contraindication 
shows that it is that, then he thinks I ought to tell the jury that all of the 
evidence shows that it means that, not whether or not they were put on 
notice to test for that or to make further investigation as we dealt with 
in prayer No. 6. But that that is the thing that the contraindication is. 

MR. McCARTHY: Then what he is asking your Honor to do is to 
tell the jury that they are bound by expert testimony. 

THE COURT: In that respect. 

MR. McCARTHY: And I don't understand the law to be that. I 

1059 understand expert testimony, even if uncontroverted, need not be 
accepted as a matter of law. It is up to the jury. You have the usual 
guards, motive and bias, and this and that. 

Now the words are clear. I can't deny what it says. It says 
cerebrospinal disease as syphilis. 

THE COURT: That is right. 

MR. McCARTHY: Now I don't think there is anything really com- 
plex about those words. I think an explanation has been made of those 
words by defendants’ witnesses. But I don't think as a matter of law 
they are bound to accept it. I think it may be highly persuasive with 
them but I don’t think there is anything binding on them that would re- 
quire your Honor to say that as far as this feature of the case is con- 
cerned you must find that. 

THE COURT: That is exactly what the discussion is about. 

MR. McCARTHY: I know. But I don't think the law goes that far, 
as far as expert testimony. It is explanation of a series of words. Now, 
the words certainly accompanied an ampule of a drug and they say on 
the top "For the Medical Profession."" Well, that is who is using the 
drug and that is why they state that. But as to what they mean, they 
have had ample explanation and I think they can conclude from the ex- 
planation but I don't think the Court should be in a position to say you 
must reach this conclusion. I don't think so. And I think is even some- 

1060 what beyond the theory of the plaintiff's case, because the plaintiff's 
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case is pitched on this question of notice, you see; and failing to do what 
we contend they should have done to determine whether this disease had 
reached that stage. I don't think it is a matter that the Court -- I think 
it is a question for the jury, whether this syphilis was sufficiently ad- 
vanced to have affected the cerebrospinal system. Let them then make 


their determination. : 

THE COURT: But you do agree, as I understand your last state- 
ment, that it must have reached that stage where it does affect the 
cerebrospinal system in order to be a contraindication. _ 

MR. McCARTHY: Well, I can't deny that. I can't read anything 
else out of those words, your Honor. 

THE COURT: I think that is all he is asking me to hold now, that 
all of the evidence shows that that is what that meant. : 

MR. McCARTHY: Let's put it this way: If you ask me to interpret 
those words, I might reach the interpretation you have just mentioned, 
but I don't think as a matter of law you should tell the jury this is it, 
based on the testimony of these experts. It will give to the experts' 
testimony, in all respects to their testimony, it will give to them a cer- 
tain force when the Court says as far as these experts are concerned on 
this point you must accept this as the law. The jurors might feel, well, 

1061 if his Honor feels that way in one respect, we must be bound to 
accept it in all respects. I think it would be perfectly proper to say 
"You have had testimony from experts explaining this contraindication. is 
But I don't think you should go so far as to say that i cit: nas is abso- 
lutely binding on you in law. 

THE COURT: Is there any evidence to show the contrary 

MR. McCARTHY: I don't think so. 

ok ak * 

1065 THE COURT: * * * As you said a minute ago, all of the evidence 
shows that it means syphilis that has attacked the cerebrospinal system. 

MR. McCARTHY: Syphilis which has caused disease of the cerebro- 
spinal system. 

THE COURT: That is right 
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MR. McCARTHY: I won't recant what I said a moment ago and I 
can't disagree with what your Honor just said. But the fact remains that 
I don't think it is for your Honor in instructing on the law of the case to 
tell this jury that they are absolutely compelled to one expert witness's 
opinion. Now the language isn't difficult and I think the explanations 
given are quite clear. But I think it would be giving undue dignity to the 
testimony of experts and I don't think the law requires your Honor to do 

1066 so. I think if you said you must accept this testimony, then they 
might infer that we must also accept this and that and the other thing, 
and I think it would be prejudicial to the plaintiff. 

I can't in good faith stand here and say to you that the words don't 
mean what they say right there in the Plaintiff's Exhibit No. 2 andI am 
not going to insult your Honor by saying they do. It means cerebrospinal 
disease as syphilis. Now, it's in. The explanation of it is in. It is for 
the jury -- if there is no evidence on it, how can they reach any other 
conclusion. But it is for the jury and, that being true, I don't think you 
should tell them as a matter of law that this -- 

THE COURT: If there is no evidence showing that it means any- 
thing else, then there is some point to the argument of the defendants 
here. 

MR. McCARTHY: I think it is giving a dignity to an expert's testi- 
mony. 

THE COURT: Expert or no expert, there is no evidence other than 
the experts that it means that, is there? 

MR. McCARTHY: Not that I recall. 

THE COURT: I don't either. I think probably they are right, that 
I ought to tell them that the construction of this contraindication, that 
all of the evidence shows that it means a cerebrospinal disease as here 
related caused by syphilis. 


1067 MR. McCARTHY: All right, sir. 
* * * 


THE COURT: It comes down something like this: With respect 
to the contraindications stated by Winthrop-Stearns, Inc., which has 
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been admitted in evidence, all of the evidence in the case shows that the 


contraindication relevant here is a cerebrospinal disease covered by 
Syphilis and there is no evidence to the contrary. ! 
Now, why doesn't that cover it? 
* + * ; 

1068 MR. WADDEN: Excuse me, your Honor. Would you consider an 
addition to this instruction on that and add: "You must return a verdict 
in favor of the defendants in this case unless plaintiffs have proved by 
the preponderance of the evidence that on January 13th of 1951 the 
plaintiff Hugh A. Day was suffering from syphilis which had affected 

1069 his cerebrospinal system." Because that is basically what they 
must find, your Honor, since plain syphilis is not contraindicated. 

MR. WELCH: Ef it will help to confuse or worry you, I will say 
that I was going to ask you, after we disposed of this, if we hadn't arrived 
at the point where we must recognize that this jury cannot possibly find 
a case in favor of the plaintiffs if they do not find that the patient had 
neurosyphilis or cerebrospinal syphilis at the time the anesthetic was 
administered. I think it follows just as night follows day, your Honor. 

THE COURT: It would seem to follow. There may be another 
question that is involved in that. | 

MR. McCARTHY: Your Honor, they are doing away entirely with 
| any obligation on the defendants to make any inquiry at all in view of 
the history of syphilis when they make that statement; because it has 
been the theory of this case that they had notice that they should have 
done certain things which we contend they did not do; that if they had 
done them we might not have the result we have here. : 

Now, if your Honor instructs this jury that, as Mr. Welch suggests, 
that we have to prove that he had cerebrospinal syphilis on January 13th, 
we are going back to what was mentioned in the arguments on the motion, 
that you weren't placing on the plaintiff the burden in view of the de- 
fendants omissions to have had an analysis of his blood and/or of his 

1070 spinal fluid before he admitted himself to Providence Hospital. 

And that is precisely the crux of the case, and they are now trying to 
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persuade you that there was no duty of inquiry, that they could com- 
pletely ignore history given to them by the patient and then come in and 
say, when they have the untoward result, you haven't proved that he had 
actually a cerebrospinal disease the day of the operation. 

THE COURT: The trouble with your argument there, Mr. McCarthy, 
is that you are saying there is a duty on them to make an inquiry, to 
ascertain a condition, even though that condition does not exist. 

MR. WADDEN: That is correct. 

THE COURT: I agree with the defendants; I don't see how there 
can be negligence on their part in using this anesthesia unless he was 
suffering with a condition which made the use of that anesthesia dan- 
gerous and caused this trouble. Now they have got to believe, it strikes 
me, on this point -- I told you a minute ago there was another little 
point involved, but I am talking about this: I don't see how it can be 
said to be negligence to use a spinal anesthetic unless there was a condi- 
tion in the plaintiff that made that use wrongful. Now, if there was that 
condition and there was a negligent failure of the defendants to ascertain 
it, I think your point would be well taken. But even that assumes that 
there must be established that such a condition existed. I mean it 

1071 couldn't be negligence not to discover a condition that didn't exist. 

MR. McCARTHY: I know, but in view of the history -- that is why 

I submitted the prayer on conditions and results. In view of the history, 


in view of the contraindications, we contend that they had an affirmative 


duty to make a determination as to the syphilis and its extent and that 
the result obtained shows that there was or is evidence to show that 
there was something wrong or something which made the use of this 
spinal dangerous, and that it is the history of syphilis which was un- 
checked in any respect. We can't come in and say that on the morning 
he was wheeled into the operating room as a positive fact he had 
cerebrospinal disease as a result of syphilis. But we can say that he 
had had positive Wassermann test six months before, that he told the 
people about it, that they did absolutely nothing to determine whether or 
not it would be dangerous to him to give him a spinal; that they went 
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ahead, ignored that, omitting those things, gave him a spinal and here 


is the result. 

To impose the burden on the plaintiff of proving that on the morn- 
ing he underwent surgery he had this disease would be a aes him to 
anticipate the negligence of the defendants. 

THE COURT: Oh, no. He could prove it after it had all happened. 
And that is why I thought it was so cogent what Mr. Wadden said during 
the course of the trial, that it is almost inconceivable that he had 

1072 cerebrospinal syphilis seven years or more ago and that it hasn't 
manifested itself in any way since that time. 

* sa ak 

1073 THE COURT: I don't see how there could possibly be any question 
with respect to the use of the spinal anesthetic. It has to be established 
that he had a condition that made the use of that anesthetic wrongful. 
Now, if he did have that condition and these defendants could have and 
didn't use the approved and accepted method of ascertaining it, I think 
that would be negligence. But it is all postulated upon the proposition 
that has to be established, that he had that condition to make the use of 
that anesthetic dangerous. And there is no escaping that problem. 

* a 5 

1074 THE COURT: * * * I think that the instruction that I dictated 
here is justified by the situation. I think I will grant that. 

MR. WADDEN: Will you grant my amendment, your Honor ? 

THE COURT: I haven't incorporated that yet, Mr. Wadden. State 
it over again and let me see. 

MR. WADDEN: You must return a verdict in favor of the defend- 
ants in this case unless plaintiffs have proved by the preponderance of 

1075 the evidence that on January 13, 1951, the plaintiff Hugh A. Day 
was suffering from a syphilis which had affected his cat i a 
system. 

THE COURT: Let me tell you what that shuts off, and Iam not 
passing on what it shuts off, but it does. It excludes any cause of this 
condition resulting from an improper administration of the anesthetic. 


ee 
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Now there has been some discussion of that here and, as I say, Iam not 


passing on that at the moment. But it does exclude that. 

MR. WADDEN: It certainly does, your Honor. 

THE COURT: And I don't know whether I ought to, certainly not 
without further discussion as to what the evidence on that point is. 

* x * 

1078 MR. McCARTHY: I have a clear recollection of Doctor Bageant 
having said that direct trauma could cause a cauda equina syndrome, in 
my cross-examination to him. 

* * * 

MR. WELCH: Who has said the cauda equina was ever traumatized 

in this case? 

MR. McCARTHY: The plaintiff says. 

XK * * 

MR. WELCH: I think the thing we must remember is what Mr. 
McCarthy just said; trauma to the cauda equina. There has been no 
evidence with respect to the cauda equina. There has been this evidence, 
that the cauda equina is the extension of the spinal cord and canal, from 

1080 where it ends at lumbar 2, down into the tail or the sacral. But 
there has been absolutely no evidence from anybody that these punctures 
ever got in as far as the cauda equina. The plaintiff himself says they 
stopped at bone. 

Your Honor says -- you can't say eighteen punctures of the spinal 
canal because there is no evidence of eighteen punctures. But there has 
to be puncture of the spinal canal to get into the cauda equina. Mr. 
McCarthy is inferring now that he has evidence here of trauma to the 
cauda equina. I think he tried to get some such evidence but certainly 


there isn't any testimony from anybody that the cauda equina was 
punctured or struck at any time with the anesthetic needle in this case. 


I don't recall any such evidence whatsoever. 

THE COURT: Iam not sure that there was either. 

MR. WADDEN: Your Honor, you may remember we have had 
testimony, I think it was the reason you ruled as you did originally, that 
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these particular nerves were in the spine and the only way they could be 
affected as far as the posture of this case is concerned is by the needle 
actually going into the spine. The testimony by the plaintiff is that the 
needle went into the spine one time. He knew it went into the spine one 
time because he had previous experience. The fact whether the needle 
went in seventeen or eighteen times on the side of the spine where these 
nerves are not involved seems to me to be immaterial in this case. 

There is no evidence concerning the trauma which Mr. McCarthy 
is now trying to introduce. It seems to me, your Honor, this has to be 
governed by medical testimony and the only medical testimony on this 
subject is solely in favor of the defendants and there isn't | a pete piece 


of medical testimony in favor of the plaintiffs. 
* K * 


1089 THE COURT: I am frank to say, I don't recall any evidence that 


approaches substantial evidence that the injection of the needle caused 
the condition of which this plaintiff complains. I don't want, if I can avoid 
it, any error in the case. And if it would be error to foreclose that issue 
by my instruction, I should regret any erroneous action. I am frankly not 
aware of any evidence that could be construed to be substantial evidence 


on that point. 
aK x * 


1093 THE COURT: Of course Iam reaching out for any light that I can 


get on the thing. My present impression is that there is not substantial 
evidence in the case to show that the result complained of was caused 
by the injection of the needle. And I am inclined to give the amendment 
that you suggested to the charge. 

MR. WADDEN: Thank you, your Honor. I think that is tantamount 
to directing a verdict with respect to that issue. 

"The jury are instructed that, with respect to the contra- 
indications stated by Winthrop-Stearns, Inc., which have been ad- 
mitted in evidence, all of the evidence in the case shows that the 
contraindication relevant here is a cerebrospinal disease caused 
by syphilis, and there is no evidence to the contrary. You must 
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return a verdict in favor of the defendants in this case, unless 


plaintiffs have proved by the preponderance of the evidence that 
on January 13, 1951, plaintiff Hugh A. Day was suffering from 
syphilis which had affected his cerebrospinal system." 
a xk aK 
1095 MR. WADDEN: Your Honor, what is that going to be marked? 
Iam sorry, sir, I didn't follow it. 
THE COURT: Let's say Court's charge in substitution of 
defendants' 5 and 6. 
% * ae 
1108 MR. WELCH: Then I think that is the next thing we have to find, 
whether there is any evidence whether there was cerebrospinal disease; 


because there is lots of evidence that there was not cerebrospinal 


disease. 

THE COURT: If he is convinced that there is no evidence to go 
to the jury on that, I just as well direct a verdict and get done with the 
thing. 

MR. WELCH: I think so, but isn't it incumbent now that we do 
find out, is there any evidence that this man had cerebrospinal disease ? 
Don't we have to do that to legally dispose of the situation? 

THE COURT: I suppose if there is no evidence at all upon which 
they could find that situation that probably it ought not to go to the jury 
on it. 


* 


1114 ! Thursday, March 13, 1958 
* * a 

THE COURT: Gentlemen, I have given a great deal of thought to 
this situation since our adjournment. And Iam not satisfied that there 
is substantial evidence on the critical questions here. I am also of the 
opinion that it is desirable, where it is possible to do so, to let the 
matter be passed on by a jury so that if the Court of Appeals on review 
decides that it should be passed upon by a jury, it would avoid the burden 
and expense to both sides of another trial. I am frank to say that that is 
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what prompted me to deny the motions that were heretofore made for a 


directed verdict. In that posture, I will to some extent be guided by the 
views of counsel affected by that procedure. 
Ex is a 
1115 MR. WELCH: * * * If what you would like to hear is a firm 
1116 decision from the defendants as to whether at this stage we want 
our motion for a directed verdict granted, the answer is unequivocally 
and without any reservation, respectfully, yes, sir, we do. ) 

THE COURT: I rather expected that reply, though Iam sure you 
are as conscious as I am that the Court of Appeals will search very 
diligently for some basis on which to say that this plaintiff, injured as 
he has been, should have the benefit of a decision of the jury. 

Now, very frankly, upon the analysis of the evidence, I cannot see 
substantial evidence upon which a verdict in his behalf could be sus- 
tained. But I can be wrong just as anyone else can be. And Iam quite 
confident that the Court of Appeals will try to find some basis in which 
to say that a man who has suffered such injury has a right to a deter- 
mination by a jury. And that is why I think it is a rather critical ques- 
tion for you, as well as for me, and for the other defendants. 

* * * 


1117 MR. McCARTHY: * * * I think if there is any doubt at all in 
your Honor's mind as to the propriety of the motion or as to whether 
or not the Court of Appeals might reverse, then I think the better pro- 
cedure would be to submit it to the jury, entertain N.O.V., if that be- _ 
comes necessary, so that when we go to the Court of Appeals the matter, 


on one trip, and without necessity of retrial, remand for retrial, may 
be finally adjudicated. 

THE COURT: That is, of course, what I hope to mPa) Mr. McCarthy, 
as I have just finished saying. 

MR. McCARTHY: That is how I understood your remarks. And I 
think as it would be fair for both sides, because, while the litigation is 
expensive for the plaintiff, it is expensive for the defendants, too. We 

1118 have had a jury here that should have been retired a week ago 
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Monday. They are now in their eighth overtime day. That, too, is ex- 
pensive. I presume the defendants’ expert witnesses have to be paid. 
There are all those factors involved. For those reasons, I would urge 
that your Honor permit it to go to the jury and, if necessary, entertain 
the usual post verdict motion so that the posture of the case may be such 
that it can be completely disposed of in the Court of Appeals. 

THE COURT: That is what I stated exactly what I prefer doing. 
But I am now faced with the decision on the matter of determining © 
whether there is any substantial evidence to support certain of these 
things. And if I tell them there is no substantial evidence, which it is 
my view there is not, it is tantamount to directing a verdict. Anda 
verdict should be so directed. 

* * aK 
1119 THE COURT: I don't think there is any evidence here of a sub- 
stantial character to sustain the finding that this plaintiff had cerebro- 
Spinal disease caused by syphilis at the time of the administration of 
this anesthetic. 

MR. McCARTHY: We are getting, then, right back to the Court's 
instruction 5 and 6 which supplanted, I think, Mr. Welch's No. 6. Your 
Honor has ruled that as a matter of law we have an obligation to prove 
that fact positively. 

THE COURT: That is right. 

MR. McCARTHY: On January 13, 1951. 

THE COURT: Precisely, Ihave. And now I am faced with the 
question as to whether there is any evidence in the case to support a 
finding that there was. And I am frank to say I don't think so. 

* * 
1124 (The jury returned to the jury box.) 

THE COURT: Members of the jury: You are of course aware that 
during the past two days, while you have been waiting for us to proceed, 
the Court has had occasion to consider a number of legal questions in- 
volved in this suit in connection with the instructions which the Court 
should give in the event the case is submitted to the jury. During those 
discussions certain questions of law and certain parts of the evidence 
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has been reviewed by the Court. As a result of that the Court has 


reached conclusions which have caused it to reconsider its previous 
decision on the matter of directing a verdict in this case. The Court is 
convinced that under the evidence in this case there is no conclusion 
that the jury could reach which could be sustained other than that the 
contraindication for the use of the spinal anesthetic that was here em- 
ployed relevant to this case is the existence of cerebrospinal disease 
caused by syphilis. That is the sum and substance of the evidence that 
has been given on that point, after I admitted in evidence the literature 
furnished by the manufacturer and distributor of that drug. 

Iam equally of the opinion that there is no evidence in the case 
which would justify a jury in reaching the conclusion that the attempted 
injection of that drug was the cause of the injuries suffered and com- 
plained of by the plaintiff. : 

1125 Iam equally sure from a review of the evidence that: there is no 
evidence in the case which could justify the jury in concluding that this 
plaintiff suffered and had at the time of the injection of this spinal 
anesthetic a cerebrospinal disease caused by syphilis. All of the evi- 
dence is to the contrary. 

In that view, I do not feel that I would be properly fulfilling the 
duties that rest upon me to submit to the jury a determination of these 
issues where, as I say, Iam convinced there is no adequate evidence 
to support the conclusions that would justify a verdict in favor of the 
plaintiff. | 


For those reasons, after excusing the alternate remaining in the 


case, the jury will, by direction of the Court, return a verdict in favor 
of the defendants. : 


* 
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COURT'S INSTRUCTION IN LIEU OF PLAINTIFF'S 
INSTRUCTION NO. 6. 


The jury are instructed that, if they find from a pre- 
ponderance of the evidence that the plaintiff suffered from a 
condition which would have made the use of the spinal 
anesthesia dangerous, and such as to produce the injuries 
he suffered, and the defendants had reasonable notice or 
knowledge of such condition as to require them to make 
further investigation, and they failed to do so, the jury 
shall then consider whether such failure was or was not 
negligence on their part. 


[ Filed March 13, 1958] 
Civil Action No. 706-52 


VERDICT AND JUDGMENT 


This cause having come on for hearing on the 24th day of February, 


1958, before a Court and a jury of good and lawful persons of this 
district, to wit: 

* a * 
who, after having been duly sworn to well and truly try the issues be- 
tween Hugh A. Day Ill, Louise Day and Hugh A. Day II to the use of 
London & Lancashire Indemnity Co. and Providence Hospital, Inc., 
defendant, and after this cause is heard and given to the jury in charge, 
they upon their oath say this 13th day of March, 1958, that they find for 
the defendant against said plaintiffs, by direction of the Court. 


[ Filed March 13, 1958] 
| Civil Action No. 115-54 
VERDICT AND JUDGMENT 


This cause having come on for hearing on the 24th day of February, 


1958, before a Court and a jury of good and lawful persons of this 
district, to wit: 
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who, after having been duly sworn to well and truly try the issues be- 
tween Hugh A. Day II, Louise Day and Hugh A. Day IIL to the use 
of London & Lancashire Indemnity Co. and Dr. Asam Dani and Dr, ©. 
Hugh Fulcher, defendants, and after this cause is heard and given to the 
jury in charge, they upon their oath say this 13th day of March, 1958, 
that they find for the defendant against said plaintiffs, by direction of 
the Court. | 


Civil Action No. 106-52 
NOTICE OF APPEAL : 


Notice is hereby given this 11th day of April, 1958, that the plain- 
tiffs hereby appeal to the United States Court of Appeals for the District 
of Columbia from the Judgment of this Court entered on the 13th day of 
March, 1958 in favor of the defendants against said plaintiffs. , 


/s/ Jos. S. McCarthy 
Attorney for Plaintiffs 


Civil Action No. 115-54 
NOTICE OF APPEAL | 
Notice is hereby given this 11th day of April, 1958, that the plain- 
tiffs hereby appeal to the United States Court of Appeals for the District 


of Columbia from the judgment of this Court entered on the 13th day of 
March, 1958 in favor of the defendants against said plaintiffs. : 


/s/ Jos. 8S. McCarthy 
Attorney for Plaintiffs 


BRIEF FOR APPELLANTS 
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STATEMENT OF 
QUESTIONS PRESENTED 


1. The question is whether there was sufficient 
evidence of negligence to go to the jury in a personal 
injury action against two doctors and a hospital in 


which the court directed a verdict for the defendants. | 


2. The question is whether the court erred in 
restricting plaintiffs' cross-examination of medical 
witnesses called by defendants by refusing to permit 
inquiry into subject matter, not collateral, opened up 
on the direct examination. 


3. The question is whether a judicial admission 
of fact made by a defendant in a pleading of an action 
is admissible in evidence if the proof adduced by this 
defendant upon the trial negates or denies the previ- 
ously admitted fact. 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


These appeals are from final judgments entered upon verdicts by 
direction of the court for all defendants. Jurisdiction of this Court to 
entertain these appeals is based upon U.S. Code, Title 28, Sec. 1291. 
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The jurisdiction of the court below is apparent upon the complaints, 
answers, and final judgment which appear respectively on pages 1, 

10, 13, 7, 8, and 236 of the Joint Appendix. Timely notices of appeal 
were filed (J. A. 237). 


STATEMENT OF THE CASE 


The plaintiff Hugh A. Day, II, now age 41 and a resident of Belts- 
ville, Maryland, brought these actions for personal injuries against 
Providence Hospital, Dr. Asam Dani, Dr. O. Hugh Fulcher, and Winthrop- 
Stearns, Inc. for damages growing out of negligence and malpractice of 
the defendants jointly and severally in the selection and administration 
of a spinal anesthetic to him on January 13, 1951 preparatory to surgery 
for the removal or correction of a suspected ruptured intervertebral 
disc in his low back. As a consequence of the entire surgical procedure 
the plaintiff Hugh A. Day has since January 13, 1951 been afflicted with 
a saddle paralysis, that is, he has lost the ability to control his bowels 
and bladder and is without any appreciation of sensation in the entire 
saddle area, including the reproductive organs. The defendants Provi- 
dence, Dr. Fulcher and Dr. Dani through witnesses establish that this 
condition is a permanent one (J.A. 183, 192). 


The plaintiff Louise Day, now 34 years of age, is the wife of Hugh 
A. Day and the mother of four children born of their marriage, the eld- 
est child having been born in 1941. She sues in her own right for the 
loss of the society, services and consortium of her husband. 


The use plaintiff, London and Lancashire Insurance Company, had 
issued a policy of insurance upon the Uno Excavating Company of Ber- 
wyn, Maryland, by whom Hugh A. Day was employed in June of 1950, at 
which time he sustained an injury while in the course of his employment. 
This injury led to his confinement in Providence Hospital for surgery 
with aforementioned results. Since the use plaintiff has expended in 


excess of $9,000.00 in medical expenses and compensation payments to 
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6 date under the Maryland Compensation Statute, they too sued the defen- 
“e dants upon the authority of Article 101, Sec. 59, Annotated Code of Mary- 


land, 1951 Ed. to the extent that their interest might appear, Since on 
the issue of responsibility the use plaintiff's rights are identical with 
those of Hugh A. Day further mention of it would appear unnecessary. 


e The plaintiffs had originally sued Dr. William H. Woodson and 

Dr. Edward J. Carry but took voluntary nonsuits against these defendants 
prior to trial. : 
° The trial of the case commenced in the court below on February 


24, 1957. At the conclusion of the plaintiffs' cases the trial judge granted 
the motion for directed verdict made by the defendant Winthrop-Stearns, 
Inc. The plaintiffs have not appealed from that order. Motions for 
directions from the other defendants were denied at this time (J.A. 180), 
as well as when the remaining defendants rested their cases on March 

7 11, 1958 (J.A. 221). However, after an entire day spent in oral argument 
on the instructions to be given the jury and even after the court had re- 
worded and granted a prayer which, appellants urge, stated in accord 
with the evidence their theory of the case (Court's Instruction No. 6 in 
Lieu of Plaintiffs' No. 6), the court directed a verdict in favor of all 
defendants on March 13, 1958 (J.A. 232-235). : 


Appellant Hugh A. Day sustained an injury on June 6, 1950 while 
in the course of his employment as superintendent of a gravel pit owned 
and operated by Uno Excavating Company in Beltsville, Maryland (Tr. 
18). The injuries which consisted of a nail puncture wound to the ball 
of his left foot and a back injury required immediate medical attention 
which was rendered by Dr. John Warren in Laurel, Maryland. After 
first-aid treatment by Dr. Warren, consisting chiefly of antibiotics for 
the puncture, Mr. Day developed a serum reaction due either to tetanus 
or penicillin, both of which had been administered by Dr. Warren (J.A. 
32). Due to this reaction Mr. Day was hospitalized for several days in 
June, 1950 at the Laurel General Hospital and while hospitalized on 
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June 17, 1950 a blood specimen of Day was taken and sent to the Mary- 


land State Department of Health, Bureau of Bacteriology, for seriological 


or blood study. On June 21, 1950 this study was reported positive, 
meaning that the patient's blood test indicated syphilitic involvement 
(J.A. 25, 163-164, 168-169, Plaintiffs' Exhibit #6). 


After Mr. Day left the hospital he attempted to resume his em- 
ployment but was unable to carry on due to extreme pain in his low 
back. He returned to the doctor and received diathermy and other 
therapy in an effort to relieve his back symptoms. When these efforts 
proved fruitless, Dr. Warren referred Day to an orthopedic surgeon 
here in Washington, Dr. Paul J. O'Donnell (J.A. 33). The plaintiff testi- 
fied he saw Dr. O'Donnell about twice and that then Dr. O'Donnell re- 
ferred him to a neurosurgeon, Dr. O. Hugh Fulcher, a defendant herein 
(J.A. 33). The referral was made by a telephone call between the doc- 
tors and Day went directly from Dr. O'Donnell's office to that of Dr. 
Fulcher. Day testified he thought he first saw Dr. Fulcher in late 
December 1950, although Dr. Fulcher's records set the day as January 
10, 1951. 


At Dr. Fulcher's office Mr. Day was asked by the doctor to give 
him 2 history of the events and symptoms causing his low back pain 
and in addition to recount his prior medical history. In detailing his 
prior medical history Day told Fulcher that in either 1942 or 1943 
when called for an Army pre-induction physical he learned for the first 
time that he had syphilis and that he received treatment at that time for 
this condition. He told Dr. Fulcher that again in 1946 he developed a 
rash on his right arm and elbow which was diagnosed as "secondary 
syphilis" and he received treatment for this condition as an in-patient 
at then Gallinger Hospital (J.A. 35). He alsoinformed Dr. Fulcher that 
in June, 1950 Dr. Warren had had his blood analyzed and it was again 
found he had'a positive reaction for syphilis (J.A. 45). 


Day testified further that Dr. Fulcher made an examination, 


tested his reflexes, then told him that he might need an operation (J.A.33). 
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. On January 12, 1951 Day entered Providence Hospital after ar- 
. rangements had been made by Dr. Fulcher. Mrs. Day testified that 


earlier arrangements had been made but were necessarily postponed 
a week after Day contracted a cold (Tr. 641). Mrs. Day accompanied 
her husband to Providence Hospital and heard him give his medical 
history to the admitting personnel (Tr. 641). Both Mr. and Mrs. Day 
testified that he told them of his syphilis in 1946 and of the positive 
blood test reported to Dr. Warren in June, 1950 (J.A. 36, 64-65, Tr: 
641). The Providence Hospital medical record of the plaintiff Day 
confirms notice in the recorded history of the syphilis (Plaintiffs' 
Exhibit #4). | 


On the date of admission Dr. Fulcher performed a myleogram on 
the male plaintiff. This procedure involves withdrawing some spinal 
fluid, substituting therefor an oily, opaque liquid whose flow can be 
traced or followed by means of a fluroscope. The pattern of the flow 
was used to corroborate the clinical findings of Dr. Fulcher, Although 
the x-ray report of the myleogram indicated no abnormality, Dr. Fulcher 
felt low back surgery was advisable and arrangements were made for 
the operation the next morning, January 13, 1951 (J.A. 119-120). 


Dr. Fulcher made arrangements for the surgery recommending 
that Mr. Day be given a spinal anesthetic for as Dr. Fulcher stated: 
", . . at that time this type of anesthesia was the one I preferred on 
all patients in which there did not exist a contraindication." | (J.A. 144) 
He stated also that because Day had pneumonia three times and had 
been rejected for the Armed Forces because of a lung condition, anda 
lung lesion, which he saw on some x-rays at Doctors Hospital, that a 
spinal was preferable (J.A. 144). Dr. Asam Dani, a defendant and a 
salaried employee of Providence Hospital, testified that pre-operative 
tests of Mr. Day forming a part of the medical record (Plaintiffs’ 
Exhibit #4) show no active lesions of either of Mr. Day's lungs (J.A.112). 


Dr. Dani was assigned by Dr. Devlin, chief anesthetist at Provi- 
dence Hospital at that time, to administer the spinal anesthetic ordered 
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by Dr. Fulcher to Hugh Day. This was at Dr. Fulcher's request (Plain- 
tiffs' Exhibit #9, which is Plaintiffs' Interrogatory No. 38 (a) addressed 
to Providence Hospital and the answer thereto). 


Providence Hospital has admitted in their pretrial statement that 
Dr. Dani was their salaried employee and that they are responsible in 
law for his negligence, if any (J.A. 15, 21). 


The drug which was used to induce anesthesia via spinal injection 
was manufactured by Winthrop-Stearns, Inc. and marketed under the 
trade name "'Pontocaine."" With each shipment of the drug certain pre- 
cautionary literature was sent. Providence admitted receipt of this 
literature. The plaintiffs' Exhibit #2 is a listing of the contraindications 
to the use of a'spinal anesthetic. In its pertinent parts it states: 


"For the Medical Profession 


SPINAL ANESTHESIA 
CONTRAINDICATIONS 


"1. Disease of the cerebrospinal system, as 
meningitis, spinal fluid block, cranial or 
spinal hemorrhage, tumors, syphilis. 


"2,3, 4,.. .10, 11." 


Dr. John McCullen Warren produced the report of the Maryland State 
Department of Health, Bureau of Bacteriology which showed that on 
June 17, 1950, Mr. Day's blood showed positive when tested for syphilis 
(J.A. 163-164). He testified further that physicians in the District of 
Columbia would accept this report (Plaintiffs' Exhibit #6) as a diagnosis 
of syphilis (J.A. 167). Moreover in response to the Court's inquiry, 
Dr. Warren stated that the report would indicate to a physician in the 
District of Columbia, where he has practiced, that on June 17, 1950 
there was still syphilitic activity in Day's system (J.A. 168-169). He 
testified under cross-examination by Mr. Welch that syphilis could be 
inactivated with adequate treatment but that one cannot say it was cured 
uniess blood tests were taken throughout the rest of the person's life, 
or at least for a number of years (J.A. 171). 
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We have now progressed far enough in recital of the facts and 
evidence adduced to crystallize the theory of the plaintiffs’ case in one 
view. That cannot be better accomplished than by quoting the words of 


the trial judge during the lengthy argument of prayers after all the evi- 
dence was in and the case at rest. He stated (J.A. 221-222, 236): 


"THE COURT: I am willing to give an instruc- 

tion along this line. And I think it ought to be pre- 

pared. I am not willing to give it as it is worded: 

here. I am willing to give an instruction that if the 

jury finds from a preponderance of the evidence that 

the plaintiff suffered from a condition which would 

have made the use of the spinal anesthesia dangerous 

and such as to produce the injuries which he suffered, 

and the defendants had reasonable notice or knowledge 

of such condition as to require them to make further 

investigation and they failed to do so, the jury shall 

then consider whether such failure was or was not 

negligence on their part." 
Plaintiffs submit that the above quotation of the judge's remarks was 
amply supported by the evidence and made a question to be decided by 


the jury. 


Testimony was elicited from both Drs. Fulcher and ER to de- 
velop evidence of just what measures were utilized to determine whether 
or not a spinal anesthetic was contraindicated for Day. Dr. Fulcher, 
after admitting notice of syphilis and that it was he who ordered a 
spinal, testified he did three things: (1) a complete neurological exam- 
ination in his office on January 10, 1951; (2) he checked the records of 
Gallinger Hospital where Day had been confined in 1946; and (3) he had 
a Kahn test performed on Day at Providence Hospital pes to the opera- 
tion (J.A. 147). 


Under redirect examination of Dr. Fulcher, an saver witness, 
he was interrogated in some detail on each of these three things which 
he said he did prior to surgery (J.A. 150, Tr. 569). Dr. Fulcher's 
office record of the complete neurological examination was read in its 
entirety (J.A. 151). It consisted of two tests, one involved the tapping 
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of the Achilles tendon, the other a straight leg raising test. He admit- * 
ted that both these tests were carried out to determine the absence or 
presence of the possible intervertebral disc, and had nothing to do with 
the patient’s blood condition. Moreover the word syphilis never appears 
in the notes of this examination which marked the only occasion Dr. Ful- 
cher saw Day before the hospitalization on January 12, 1951. Dr. Ful- 
cher's explanation was to the effect that only positive results of the 
examination were noted and furthermore because of some sort of medi- 
cal privilege in a workmen's compensation matter such as this, he 
decided to omit any mention of syphilis (J.A. 155). 


Insofar as the second of the three things which Dr. Fulcher testi- 
fied he did regarding syphilis, that is telephoning Gallinger Hospital on 
January 10, 1951, the evidence reveals: (J.A. 153-159) 


"The Court: Iam not too clear yet as to 
whether there was a negative statement there was 
no such analysis made of the spinal fluid. He 
said he had determined it to his’ own satisfaction. 


"Do I understand from that, Doctor, that you 
say there was no such analysis made? 


‘The Witness: No such analysis made on pur- 
pose; not because of the fact I forgot about it. 


"Q. (By Mr. McCarthy) When you say on 
purpose, you mean as a result of your neurological 
examination on January 10th, which I just read to 
you, you determined at that time you wouldn't take 
a spinal test for the presence of the syphilis germ 
in the spinal column, didn't you? 


"A. After I got a report from the D.C. Gen- 
eral, yes, sir. 


"Q. When did you get the report from D.C. 
General? 


"A. On the day, as near as I can remember, 
on the day of his visit to my office. 


"Q. That is January 10th? 
"A. Or thereabouts, yes, sir. 
"Q. Did you call them up, Doctor? 
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"A. I don't know whether I called them up or 
whether I had my secretary do it. : 


"Q. Doctor, you remember being in my office 
for deposition on Wednesday, September 25th, 1957, 
in company with your attorney, Mr. Welch, and the 
other counsel of record in the case? | 


"A. Yes, sir, Iremember being there, I pre- 
sume that is the correct date. 


"Q. Iam going to ask you if I asked you these 
questions and if you gave these answers on penne 
ber 25, 1957. 


"Mr. Welch: What page? 
"Mr. McCarthy: I am reading from page 91. 


"Q. 'Question: (By Mr. McCarthy:) And tet | | 
me ask you, did you, after you learned of the fact | 
that Mr. Day had had syphilis back in 1946, learn » 
that he had been treated at Gallinger ? , 


‘Answer: I did not. 

"Question: You did not learn that ? 

™ Answer: No. 

Question: You did not inquire of him ? 
‘* Answer: No, sir.' 


"Mr. Welch: Why don't you finish it? That 
certainly isn't contradictory. What is that sup- 
posed to indicate ? 


"Mr. McCarthy: I will finish it. 


"Q. ‘Question: What was the first eadwhedge! 
you had of the fact that Hugh Day had had ee 


'™ Answer: In my office. 
"Question: Who told you? 
™ Answer: He did. 
"Question: He did? 


‘Answer: Yes. But I didn't inquire into where 
he was treated. I just found out he had been adequately 
treated. 


™ Question: Based upon your own examination 
and the serology, the blood test -- 


™ Answer: Yes, sir. 
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*tQuestion: -- that was taken -- when was that 
taken? 


"t Answer: Upon his admission to the hospital. 
"Question: What was the result, do you know? 


™ Answer: Yes, sir. The serology was nega- 
tive. There showed no evidence of the presence of 
syphilis. 

"Now, Doctor, you testified here a moment ago 
that you didn't recall whether it was you or your sec- 
retary who called Gallinger Hospital on January 10th. 
And -- 


"Mr. Welch: I don't think he said Gallinger Hos- 
pital, your Honor. He may have said Gallinger but I 
didn't understand it. Is that correct? 


"Mr. McCarthy: Let's let the record show. 


"(The questions and answers referred to were 
read by the reporter) 


"Q. (By Mr. McCarthy) D.C. General was form- 
erly known as Gallinger Hospital? 


"A. Yes. 


‘"Q. So now, Iam going to ask you what has hap- 
pened since this deposition was taken in September 
1957 in which you testified that you didn't even know 
he had been treated at Gallinger Hospital and today, 
March 5th, 1958, in which you say you not only knew 
it but contacted them ? 


"A. Well, I now recall that I had a prolonged 
discussion with the referring doctor, Dr. Paul O'- 
Donnell. Of course this discussion can be very 
definitely verified; in which we discussed the fact 
that this man had gave a history of syphilis; that he 
had been treated, that the spinal fluid prior to treat- 
ment revealed everything to be normal, and, further- 
more, that since he was a compensation case, this 
was, to us, privileged information. We had no right 
to report this privileged information in our letters 
to go to an office -- the letters would be read by non- 
professional people. So, as a result of this discus- 
sion and as a result of our considering this knowledge 
privileged information, I deleted any mention of syphi- 
lis. 

"Q. Well, now, I have got to understand this. 
First of all, you didn't answer my question as to what 
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had occurred since September 25th, 1957, when 
you said under oath, first, you didn't know the _, 
man had been treated at Gallinger and you didn't . 
contact Gallinger, and today, when you say you 
did contact Gallinger. Now, will you answer that 
narrow question first. 


"A. Yes; I have recalled the information with 
Dr. Paul O'Donnell. 


"Q. When did you discuss this matter with 
Doctor O'Donnell ? 


"A. I went by his office last Wednesday af- . 
ternoon to verify it. Since I have been in this ! 
courtroom I have been thinking about things and I: 
recalled it very definitely and I went by to verify : 
it. He was too busy at that time to talk to me, so. 
I saw him that evening. 


"Q. Where ? 

"A. At his home. 

"Q. To verify what ? 

"A. Verify -- 

"Q@. Whether or not you had called? 

"A. Whether we had had such conversation. 


"Q. Iam not talking about conversations with 
Doctor O'Donnell. I am talking about your state-: 
ment under oath in September of 1957 that you did 
not know that Hugh Day had been in Gallinger Hos- 
pital and that you did not contact Gallinger Hospital, 
and your statement under oath here today that you 
knew he had been in Gallinger Hospital and that — 
either you or your secretary on January 10th, 1951, 
called Gallinger Hospital. 


"A. That is correct. 


"Q. How can Doctor O'Donnell verify those 
contradictions ? 


"A. I recall the conversation that I had itt | 
him, Mr. McCarthy. : 


"Q. How does Doctor O'Donnell figure in the 
two contradictions which I have pointed up to you | 
under oath? ! 
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"A. Well, I think I can make the jury under- . 
stand. I don't know whether I can make you or not. x 
I had recalled this conversation we had while I was me 


over here last Monday and Tuesday. And I was 
wondering why we had left out the history of syphi- 
lis in our reports. And I contacted the referring 
doctor and discovered that we had discussed this 
thoroughly and, since it was a compensation case, 
we thought it proper that it should be left out of the 
records. 


"Q. Isee. Because of this privilege you men- 
tion ? 


"A. Well, privilege, and another thing, sir. 
Another thing. 


"Q. Doctor, suppose you let me ask the ques- 
tions. Was Doctor O'Donnell present when you * 
called Gallinger Hospital? 


“A. Oh, no. He didn't come to my office. 
"Q. He didn't come? 
"A. No sir. 1 


"Q@. So he knows absolutely nothing about it, 
whether you called Gallinger Hospital on January -- 


"A. He couldn't confirm that, no, sir." 





It should be pointed out that it was necessary to withdraw spinal 
fluid from Day on January 12, 1951 to perform the myleogram but that 
fluid was not analyzed for the presence of syphilitic infection although 
this is an acceptable method of making this determination. 


Dr. Fulcher testified he ordered blood serology done prior to 
surgery at Providence. However, Dr. Dani also called by the plaintiffs 
as an adverse witness testified over repeated and numerous objections 
that upon admission of a surgical patient the admitting physician, Dr. 
Fulcher, writes the medical orders for medications and pre-operative 
tests and procedures (J.A. 76-77, 87-88). He testified that he read the 
chart which accompanied the patient to the operating room and noted 
that Dr. Fulcher had ordered a complete blood count (cbc) which is 
done to establish whether the patient is anemic or a bleeder, all to 
determine whether Day was a good surgical risk from that point of 
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view (J.A. 77). Further that Dr. Fulcher had ordered an urinalysis 
(J.A. 77) and lastly, that a Type and Crossmatch was ordered by Dr. 
Fulcher and was made (J.A. 77-78). This test involves a determination 
of the type blood of the patient and then the crossmatching of the patient's 
blood with a specimen of donor blood of the same general type, a further 
refinement to establish the compatability of the patient's and donor speci- 
mens. The donor blood is then available in the operating room during 
surgery in the event transfusion becomes necessary (J.A. 1) The 
Type & Crossmatch Report forms a part of the hospital record (Plain- 
tiffs' Exhibit #4) and reads as follows: 
"NAME Hugh Day | 
"PROVIDENCE HOSPITAL CLINICAL LABORATORY 
Washington, D.C. | 
Record 
Type & Crossmatch 


"Patient is type II A Rh pos. and crossmatches 
with bank blood #51-2172 Which is type 11 A 
Kahn - neg. 


"Type & Crossmatch Request of 1-12-51" 


Dr. Dani testified that the Kahn negative appearing on the Type 
and Crossmatch referred to the donor's blood, that is Bank Blood 
51-2172 (J.A. 79). After multiple objections to nearly every line of in- 
quiry directed to him by counsel for defendants, Dr. Dani repeated in 
response to a question directed to him by the trial judge that the last 
two words ''Kahn negative", appearing on the report of the Type and 
Crossmatch refers to a test made of the donor's blood to be used in 
emergency (J.A. 91). Dr. Fulcher testified to the contrary although ad- 
mitting that a literal reading of the report would so indicate, however 
he felt it was a clerical error by a little girl employee of Providence 
Hospital "who didn't know what a comma or period means" . A. 161). 
Later Dr. Dani said he didn't know (J.A. 92). 





The defendant Dr. Dani testified, again after repeated objections, 
that a Kahn and a Wasserman test are blood tests which when made will 
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show the absence or presence of syphilis in a patient's blood (J.A. 80). 
He testified that neither the Kahn test nor the Wasserman test were 
ordered by Dr. Fulcher or anyone else for Hugh Day (J.A. 91). 


The only testimony of events occurring in the operating room on 
January 13, 1951 based on present recollection came from Hugh Day 
(J.A. 37-39, 47-48, 66-67). He testified that when he was taken into the 
operating room Drs. Fulcher and Dani were there along with two nuns 
and nurses (J.A. 37). After he was seated on the operating table with 
his feet on a small stool and his head bent between his knees, Day testi- 
fied he remarked to Dr. Fulcher that he didn't wish a spinal and thought 
he was to be given sodium pentothal. Dr. Fulcher replied that it was the 
usual procedure to use a spinal (J.A. 38). 


Day testified concerning the technique of administering the spinal 
as follows (J.A. 38-39): 


"A. After having me put my elbows on my knees, 
after talking with Doctor Fulcher, Doctor Dani put a 
needle of novocain, I would imagine, but some type of 
pain-killer in my back to stop me from feeling the 
needle. Then he started inserting the needle the best 
way that I can tell because I could feel something hit 
my back bone and then it would wiggle, and would 
cause a compression in my back. I felt this three 
times. And then Doctor Fulcher came around from 
in front of me. He was over washing, I heard water 
running. I don't know if he was washing. But he 
came around and said, ‘Doctor Dani, do you want me 
to insert the needle ?' And Doctor Dani says, 'No, 
Doctor, I will get it in a minute.’ And Doctor Fulcher 
said: "Well, get lower to the site of the incision.' 
And Doctor Dani said, "Yes, sir.'’ And he proceeded 
to try again, to insert the needle. When he would 
try to insert the needle and hit this bone he would 
wiggle the needle around and when he would wiggle 
the needle, it would cause my arms to jump and my 
legs to jump because of the terrific pain in the back 
of my head. 


"Q. Did you make any outcry at all during this 
procedure. 
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"A. No; I might have groaned. I didn't cry I 

out. 
"Q. Did anyone say anything to you? 


"A. Yes; one of the Sisters said, 'Mr. Day, — 
don't be nervous. It won't be but a minute.’ I 
said, 'Iam not nervous. This joker is hitting 
nerves of my back.’ 


Doctor Dani continued to try to put the needle 
in and he would take his elbow and push my head | 
down. Said in broken English: 'Bend over more, 
bend over more.’ Finally I felt a snapping in my : 
back and the tension in the back of my head was © 
lessened and I knew that the needle was inserted. 


"Q. How many thrusts had you felt, until you 
felt that snapping though ? 


"A, I had counted nineteen times of either 
hitting the bone or trying to get in, wiggling. 


"Q@. Then what occurred? 

"A. Then they put me on my stomach and 
put a plate underneath of my stomach and draped ! 
me for surgery." 

Under cross-examination by Mr. Welch, Day repeated in detail 
these events explaining how each thrust of the needle was felt by him 
and caused his legs and arms to jump involuntarily until finally after 
19 attempts he felt relief. He testified that after three such episodes 
it felt as though Dr. Dani withdrew the needle (J.A. 55-58) and then re- 
peated Dr. Fulcher's conversation with Dr. Dani (J.A. 57-58). Day 
testified that he remained conscious and aware of his surroundings 
during the entire operation. . 


Dr. Dani disclaimed any recollection of events in the operating 
room at all independent of the hospital record (J.A. 69, 75). He had 
testified that he received his education at the University of Vienna in 
Austria; came to the United States and was employed for a few months 
at both Flower Hospital in New York City and George Washington Hos- 
pital. He became employed at Providence Hospital in September or 
October of 1950 and left on February 6, 1951 (J.A. 68). He was never 
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licensed to practice medicine in the District of Columbia (J.A. 69). He 
testified that prior to coming to the United States in 1949 he had taken 
a course at the Royal Victoria Hospital, a teaching hospital of McGill 
University in Canada. The course was of six months duration (J.A. 72, 
95). 


Dr. Dani expressed familiarity with the drug pontocaine from his 
days at Royal Victoria Hospital in Canada, but stated however that he 
may not have read the precautionary literature which the manufacturer 
sent with the drug (Plaintiffs' Exhibit #2) prior to administering the 
anesthetic to Hugh Day on January 13, 1951 (J.A. 71). 


When asked by his own counsel as to who made the decision at 
Providence Hospital whether a patient should be given an inhalation or 
a spinal anesthetic, Dr. Dani replied that the surgeon made that deci- 
sion (J.A. 104). 


When asked as to the contraindications to the use of spinal anes- 
thetic, Dr. Dani mentioned the following diseases: the brain tumor, 
neurosyphilis, meningitis, hypertension, dermatitis of the part of the 
skin where one introduces the needle, and a septicemia (J.A. 87). He 
was confronted however, with testimony he gave in deposition on Novem- 
ber 6, 1957, in which he stated the only contraindications he recalled 
were for a patient with low blood pressure or some sort of heart 
trouble (J.A. 93). Moreover, in an earlier deposition taken March 30, 
1954, Dr. Dani testified that he didn't know if a history of syphilis had 
any particular significance to him. 


Since he had no independent recollection of this patient, Dr. Dani's 
testimony on technique was all based on the usual case and his usual 
custom. 


He testified that the spinal cord extends in the average patient 
to the lower part of the first lumbar vertebrae or the upper margin of 
the second. The spinal column extends below the cord to the coccyx 
and at this point is made up of groups of nerves which innervate the 
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functions of the bladder, rectum, and uretha. This group of nerves is 
known as the "cauda equina"” (J.A. 99-100). Further, Dr. Dani testified 
that he didn't think it possible to strike a nerve in introducing the spinal 
needle, but stated he may have seen patients jump when the needle went 
in (J.A. 97-98). Under cross-examination by his own counsel Dr. Dani 
stated that he could not recall ever making 18 or 19 attempts to enter 
the spinal canal, adding that if one has bad luck you would let the sur- 
geon or another anesthetist try it (J.A. 103-104). 


Insofar as events in the operating room, Dr. Fulcher stated that 
he has absolutely no recollection of anything that transpired that morn- 
ing until he started operating (J.A. 121-123). However, Dr. Fulcher 
had no difficulty in recalling by memory an unrecorded conversation 
with Day in his office on January 10, 1951, three days earlier (J.A. 120- 
121). 


When asked if he offered to assist Dr. Dani inject the ieedte, 
Dr. Fulcher similarly had no recollection (J.A. 122); nor did he recall 
whether Dr. Dani was having difficulty injecting it when he, Dr. Fulcher, 
came into the operating room ready to begin the actual surgery. The 
Plaintiffs' Exhibits #10 and #11 (J.A. 27) are extracts of testimony from 
Dr. Fulcher given before the Bureau of Employee's Compensation of 
the Department of Labor at a formal hearing of that body held on Aug- 
ust 28, 1951 to determine issues relating to the workmen's compensa- 
tion aspect of Day's injuries and subsequent disabilities. Dr, Fulcher 
testified at that time as follows (J.A. 27): 

"Q. Was there anything at anytime, that you 


saw which would indicate that Dr. Dani was masini, 
trouble in administering the anesthetic ? 


"A. As I recall, when I walked in, he did not | 
have the patient ready. The time was a little bit — 
delayed, and I expect that that was when I probably 
volunteered to place the needle in position" (Tr. 
473, Plaintiffs' Exhibit #10). 
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and further: = 


"Q. Was he having trouble on this occasion? 
"A. Yes, I think he was. 


"Q. You say you think he was. What indi- 
cated that you had a right to think he was having 
difficulty ? 

"A. Because of the delayed time in getting 


the patient ready for operation” (Tr. 475, Plain- 
tiffs’ Exhibit #11). 


It should be pointed out that the plaintiffs do not contend, nor is 
there any evidence to indicate, that Day's serious residuals of his hos- 
pitalization resulted in any way from the actual operating procedure of 
Dr. Fulcher. The gist of the plaintiffs’ theory is the improper selec- 
tion and administration of a spinal type of anesthetic. 


Hugh Day testified in detail as to his postoperative progress until 
his discharge from Providence Hospital on February 22, 1951 (J.A. 40- 
41). He testified concerning his present condition in these terms (J.A. 
42-44): 


'"Q. Has there ever come a time up to the 
present time when you have natural control over 
your function of urination? 


"A. I have mechanical control and when I say 
mechanical control, I mean that I can, under Doctor 
Fulcher’s tutelage, I taught myself to void every 
two hours. That way my bladder was not full 
enough to cause drippage. But if I should laugh or 
anything like that, or do any heavy sudden lifting, 

I would have leakage. After two and a half hours 
I have considerable leakage, even to this day. 


 "Q. What of your bowels? How do you regu- 
late them ? 


"A. That I also went by Doctor Fulcher's direc- 
tions. He said you can go three or four days without 
a bowel movement, which I find is true. And then 
I use a laxative and when I take a laxative it takes 
between twelve and eighteen hours for it to work. 

I don't have any notice when it is going to work. And, 











19 


as my wife said, my stomach starts rumbling and 
I better get to the bathroom ina hurry. And then: 
that is where I have to stay, very close to it. 


"Q. And that condition exists today? 
"A. That condition exists today. 


"Q. Did you remain under Doctor Fulcher’ s 
care after you left Providence Hospital ? 


"A. Oh, yes. 


"Q. Suppose you briefly tell us what was 
done for you subsequent to your discharge from 
the hospital. 


"A. Doctor Fulcher saw me; he was very | 
anxious about my condition. He treated me with | 
everything that he could think of that would pos- : 
sibly help. He asked quite a few other doctors to 
examine me and had them examine me. Andhe | 
talked my case over with other doctors to try to | 
find out if there was anything that could be done. | 
He gave me perihemin, a new drug that was on the 
market that was supposed to rejuvenate the nerves, 
which seemed to do good for -- well, for a while 
it seemed like it was going to do wonders and then 
all of a sudden it decreased the dead area and then 
it stopped and that was it. It didn't do any more | 
help after that. I took that for approximately a | 
year and a half. He had me take swirl baths. He 
told me to get out and walk; not to baby myself; to 
go hunting or fishing; to get my mind off myself | 
because if I didn't I would have a nervous break- | 
down. I mean in my condition I was irritable -- | 
I am still irritable and I guess I always will be. | 


"Q. What, Mr. Day, is the area, as you know it, 
that is without feeling? 


"A. The part of my body that is without feel- 
ing is the part that you would sit on a saddle, when 
you sit on the saddle, it takes the saddle. It goes 
from over top of the penis, covers complete area 
of the scrotum, through underneath the crotch, down 
the back part of my leg on the big muscle to -- oh, 

I would say an inch, maybe two inches above the back 
of my knee joint, and comes up and comes around and 
back of the coccyx bone around. Both sides are al- 
most the same. I also have deadened area on my left 
foot. I can feel but instead of it being a distinct feel- 
ing, it feels like a great deal of area being involved 
instead of just one point. 


| 
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"Q@. Mr. Day, have you been able to have a 
relations with Mrs. Day since this occurrence ? ai 
That is, this operation? 


"A. No. I have tried. 


"Q. Have you ever been able to accomplish 
your rights as a married man? 


"A. No." 


In addition he testified he was unable to work in 1951 and 1952 and 
then tried unsuccessfully to sell over the telephone in 1954 and 1955. In 
1956 he purchased a gravel truck and since that time has been able to 
work sporadically, for when he takes laxatives to aid defecation it is 
necessary for him to remain at home for the next day (J.A. 43-44). 


Dr. Fulcher testified that prior to surgery Day had complete con- 
trol of the faculties of urination and defecation (J.A. 126). He testified 
that on the morning of January 14, 1951, the day following the operation, 
he became aware that there had been a most unusual result "a most 
unusual finding" (J.A. 127). When asked whether or not in view of the 
untoward result from events which had to take place in the operating 
room he, on January 14, 1951, was able to search back in his recollection 
and recall the events that occurred in the operating room the day before, 
Dr. Fulcher stated that if he was able to do so then, he has forgotten 
now (J.A. 127-128); and that he would not have made any notes on the 
chart or elsewhere on the 14th unless he had solved the problem (J.A. 
128-129). The hospital record (Plaintiffs' Exhibit #4) is completely 
silent as to any postoperative tests or other entries by Dr. Fulcher 
performed to determine the cause of this untoward result, although the 
Nurses Notes, a part of said hospital record, under date of January 22, 
1951 in an entry by Howard (presumably a nurse) record "Spinal Infusion 
by Dr. Fulcher." No elaboration of this entry appears nor is it indicated 
that any diagnostic procedures resulted from this spinal infusion. 


Dr. Fulcher also stated that he made no inquiry of any of those 
persons who were in the operating room to determine how the anesthetic 
was accomplished (J.A. 129-130). 
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The hospital record indicates that Day was given many types of 
drugs during his confinement. Dr. Fulcher testified that Day remained 
under his care until January 1954 being treated with all types of new 
drugs and antibiotics but that in October 1953 when Dr. Fulcher last saw 
him personally the anesthetic had not worn off in the saddle area (J.A. 
130-137). Day's last visit to Dr. Fulcher's office was in January 1954, 
at which time he was not seen by Dr. Fulcher, but treated by his nurse 
(J.A. 136). | 


When Dr. Fulcher was served with process in this action in 
February 1954, he discontinued treating Day (J.A. 136). 3 


Mrs. Day testified that her husband and she had not had marital 
relations since the date of the operation (Tr. 645). She testified she 
spoke with Dr. Fulcher on two occasions but he never indicated to her 
what caused the saddle paralysis. She testified that because’ of her 
husband's disabilities she found it necessary to go to work nights to 
help support their four children (Tr. 644). In addition she described 
how his disabilities affects their home life in other ways (Tr. 644). 


After the plaintiffs rested and the motions for directed verdicts 
by Providence, Doctors Fulcher and Dani were overruled, these defend- 
ants made their opening statements. Five medical doctors were called 
as witnesses for all defendants.(J.A. 218-219). 


Dr. John Gallagher, a neurosurgeon, testified he saw Day asa 
consultant to Dr. Fulcher on January 22, 1951 at Providence. After 
examining the hospital record he examined Day and concluded that the 
saddle paralysis was caused by a chemical radiculitis, which is an 
irritation of the nerve roots of the cauda equinae (J.A. 183). 3 He termed 
it a sensitivity to the agent used (J.A. 183). When asked as to the im- 
port of Plaintiffs' Exhibit #2, the precautionary literature, Dr. Gallagher 
said it meant "the presence of the disease (syphilis) where it would both 
have clinical and serology . . . where it would have both clinical and 
blood manifestations it could be verified." (J.A. 184). He agreed with 
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Dr. Fulcher's discharge diagnosis of neuritis of the cauda equinae 
(J.A. 187). 


Under cross-examination Dr. Gallagher was asked what the 
clinical and blood manifestations were that he noted before his examina- 
tion of Day on January 22, 1951. When he stated he could not now recall 


he was shown the hospital record and after he had reviewed it, Dr. 
Gallagher stated that his recollection of what he read then was not re- 
freshed by the chart (J.A. 189). 


Dr. Gallagher was then asked this question: 


"Q. (By Mr. McCarthy) Doctor Gallagher, 
isn't it true that this cauda equina neuritis or 
syndrome can have other causes, other than 
sensitivities to anesthetizing agents? 


"A. Yes." (J.A. 190) 


An objection by Mr. Welch was sustained by the court holding that 
plaintiffs could not interrogate the witness to determine his familiarity 
and qualifications with cauda equinae neuritis or syndrome. The ruling 
was that any testimony as to the causes for this medical phenomena had 
to be restricted to "this patient." (J.A. 190-191). This, appellants 
claim, resulted in a prejudicial restriction of their right of cross- 
exam ination. 


Similarly, the trial court's ruling restricting the cross-examina- 
tions of Drs. Bageant and Watts, witnesses for the defendants, were 
prejudicial for the attempted inquiry was into subject matter opened up 
by counsel's direct examination of these witnesses. 


After the defendants had rested their cases plaintiffs proffered 
into evidence the last defense set up in the Pretrial Statement of the 
defendant Dr. Fulcher which states: 


"This defendant is informed and believes and 
therefore avers that plaintiff's disabilities and 
injuries are contributed to, if not entirely caused 
by, conditions of diseases and infections suffered 
by plaintiff independent of and unrelated to the 
circumstances of this case." (J.A. 19). 
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The proffered evidence was excluded (Tr. 966-972). 


_ Thereafter extensive argument ensued on proposed instructions 

: to the jury during which the trial judge reworded and granted Court's 
Instruction in Lieu of Plaintiffs' Instruction No. 6 (J.A. 236). There- 
after defendants under the pretext of arguing instructions undertook a 

. review of the evidence in a light favorable to their interests thereby 
dissuading the trial judge from submitting these issues to the jury. 
The verdict was thereafter directed (J.A. 235). | 


” STATUTES INVOLVED 


Rule .43(b) Federal Rules of Civil Procedure 


"Scope of Examinations and Cross-Examination. 
A party may interrogate any unwilling or hostile | 
- witness by leading questions. A party may call an 
adverse party or an officer, director, or managing 
agent of a public or private corporation or of a | 
partnership or association which is an adverse 
party, and interrogate him by leading questions and 
- contradict and impeach him in all respects as if he 
had been called by the adverse party, and the wit- 
ness thus called may be contradicted and impeached 
by or on behalf of the adverse party also, and may 
be cross-examined by the adverse party only upon 
the subject matter of his examination in chief." | 


- Rule 26(d) (1) (2) Federal Rules of Civil Procedure 
: "d. Use of Depositions. At the trial or upon 
> the hearing of a motion or an interlocutory proceed- 


ing, any part or all of a deposition so far as admis- 
sible under the rules of evidence, may be used | 
against any party who was present or represented 
at the taking of the deposition or who had due notice 
thereof, in accordance with any one of the following 
provisions: 





= "(1) Any deposition may be used by any : 
party for the purpose of contradicting or im- 
peaching the testimony of deponent as a witness. 


"(2) The deposition of a party or of any one 
who at the time of taking the deposition was an 
a officer, director, or managing agent of a public 
or private corporation, partnership, or associa- 
tion which is a party may be used by an adverse 
party for any purpose." 





24 
STATEMENT OF POINTS 


1. The evidence when viewed in accordance with law made out 
questions of fact for determination by the jury, hence the direction of 
verdicts for all defendants, appellees herein, was improper. 


2. The trial court unduly restricted appellants’ right of cross- 
examination of witnesses for the defendants by not permitting inquiry 
into subject matters opened up by the direct examination. 


3. The trial court improperly excluded from evidence a judicial 
admission of fact contained in a prior pleading filed in one of these 
actions after it developed that the proof offered by this defendant denied 
the existence of these admitted facts. 


SUMMARY OF ARGUMENT 


I. Appellants contend that these defendants were guilty of negli- 
gence upon independent but concurring bases which are the proximate 
cause of his serious disabilities and further that the evidence adduced 
upon the issues raised grave questions of fact for a jury's determination. 


Specifically the questions are whether a doctor-surgeon has a duty 


to his patient to order and have performed a pre-operative blood test to 
determine the extent of a syphilitic infection when the doctor has notice 
of syphilis in the patient's background and when the type of anesthetic 
which the doctor intends to use is contraindicated if the patient has a 
disease of the cerebrospinal system as syphilis. Similarly as to 
Providence Hospital and Dr. Dani, by admission Providence's employee 
for whose acts they are legally responsible, the question is: whether a 
hospital offering medical services of a specialized nature such as 
anesthesiology has a duty in view of admitted notice to them of a 
patient's medical history to make a blood test to determine the extent 
of syphilitic involvement in order to determine whether the use of a 
spinal anesthetic is contraindicated. 
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} : 
f At the trial of these causes no effort was made by defendants to 
offer evidence or to argue that the law governing the respective liabilities 





of either Dr. Fulcher or Providence rested on different principles. They 
approached this case upon the basis that if either was responsible, both 
Noe were. Counsel for Dr. Fulcher's remarks make this quite clear. 

» (J.A. 178-179). | 


The Plaintiffs’ Exhibit #2 is literature sent to and reviewed by 
Providence Hospital by the manufacturer of the drug injected into the 


. male plaintiff by spinal means. The literature contraindicates the use 
v of a spinal anesthetic in any patient with "disease of the cerebrospinal 
system as syphilis." The trial judge interpreted these words to mean 
=e "cerebrospinal disease caused by syphilis" in directing the verdicts 
; thereby holding as a matter of law that the words used in the precautionary 
: literature meant not what they plainly said but what defendants’ witnesses 
Ln said they meant. In effect the judge held that Plaintiffs’ Exhibit #2 was 
: of no probative value but that the expert opinions of defendants’ witnesses 
| co were binding in law. Neither of the aforesaid propositions were correct. 


The important question is whether or not Dr. Fulcher ordered a 
Kahn test performed on the plaintiff. He said he did (J.A. 147). How- 
ever Dr. Dani directly contradicted Dr. Fulcher, stating that according 
-. to the Hospital Record (Plaintiffs' Exhibit #4) a Kahn test was not 
| ordered by Dr. Fulcher nor was a Kahn or any other blood serology 
: - performed of plaintiff's blood prior to surgery (J.A. 91). There was 
! introduced into evidence as Plaintiffs' Exhibit #6 a certificate of the 
Maryland State Department of Health showing that on June 11, 1950, six 
months before the operation a Wassermann test of Day's blood was 
positive for syphilitic involvement. Dr. Warren who had ordered this 
» blood test testified it indicated the presence of the disease in Day's 

system and there was ample testimony that syphilis is a progressive 

- disease. 


” The entire surgical procedure resulted in a most unusual finding, 
a most unusual result (J.A. 127). The effects of the spinal anesthetic 





26 


have not to this day worn off so that Day remains wholly and perma- 
nently anesthetized in the saddle area. The condition is termed "saddle 
paralysis", that is, the function of the nerves controlling the faculties of 
defecation, urination, and procreation, are permanently destroyed 

(J.A. 186-187, 192-193). It is the law of this jurisdiction that this un- 
toward result is a circumstance which can be considered by the jury in 
connection with all other evidence to determine whether or not the 
defendants breached a duty owing to the plaintiff. Significantly the result 
obtained in the instant case is listed among those "Complications and 
Side Effects” contained in the manufacturer's precautionary literature 
containing the contraindications (J.A. 23-24). 


While it is true that appellants were unable to offer direct evi- 
dence to prove that on January 13, 1951 the male plaintiff was suffering 
from disease of the cerebrospinal system (or, in the trial judge's view, 
cerebrospinal disease caused by syphilis) there was strong evidence of 
an indirect or circumstantial nature to support a jury verdict for these 
plaintiffs. Consider (1) positive blood test for syphilis in June, 1950; 

(2) the contraindication to the use of a spinal; (3) the admitted notice of 
a syphilitic background; (4) the absence of an order for, or the per- 
formance of, a blood serology study pre-operatively, and (5) the untoward 
result of the administration of the spinal. To place the burden of direct 
evidence of syphilis on January 13, 1951 on appellants as the trial court 
stated in directing the verdicts would mean that Day would have had to 
anticipate the negligent omission of both Dr. Fulcher and Providence 
Hospital for; having told them of his background,the duty to carry out the 
medical tests necessary to determine whether a spinal could be safely 
employed rested on the defendants. The trial judge even rewarded then 
granted an instruction offered by plaintiffs embodying this theory of the 
case (J.A. 236). 


Moreover, there was evidence of an improper technique in ad- 
ministering the spinal by Dr. Dani known and observed by the codefendant 
Dr. Fulcher. Testimony indicated that trauma was likely to cause injuries 


| es 
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and disabilities of this type, known medically as the "cauda equinae 
syndrome." | 7 


Upon this state of the evidence appellants claim the questions 
were ones of fact for the jury's determination. . 


i. Appellants claim further error in the trial judge's restriction 
of their right of cross-examination of Drs. Gallagher, Bageant,:and 
Watts. In each instance the questions directed to these witnesses to 
which objections were sustained had a direct bearing on subject matter 
opened up by the defendants' counsel in their direct examinations. 
Cross-examination is a right, not a privilege, and the only discretion 
which the trial judge has in the matter of cross-examination is to cur- 
tail it when a subject opened up on direct has been exhausted by the 
cross-examining party. The restrictive rule on cross-examination 
followed in the Federal courts does not restrict the cross tothe narrow, 
precise testimony of the direct but permits inquiry into the entire sub- 
ject matter testified to on direct examination. The rulings of the trial 
judge made hostile, adverse witnesses’ opinions binding on the plaintiffs, 
and summarily cut off any cross-examination to explain, sift, or modify 
the facts developed on direct; moreover, it precluded the use of accepted 
medical authorities to show that these stated opinions lacked support in 
the literature, as well as preventing an attack on the credibility and 
qualifications of these witnesses. The denial of the right of cross- 
examination on material, relevant matters is prejudicial error. 


Il. When all the evidence was in, it was apparent that the de- 
fendants' explanation of the cause of Day's saddle paralysis was a 
chemical sensitivity to the anesthetizing agent. In his Pretrial State- 
ment dated May 22, 1957, Dr. Fulcher stated that the saddle paralysis 
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was caused or contributed to by some pre-existing disease or infection. 


Appellants proffered this particular defense into evidence upon the 
theory that it amounts to a judicial admission of fact, not a conclusion 
of law, which was plainly inconsistent with the testimony at trial. The 
defense negated or denied the facts set up in the Pretrial Statement 
(J.A. 19). Logically this evidence has relevance for, if as Dr. Fulcher 
through counsel stated on May 22, 1957, Day had such a pre-existing 
disease or infection was it one in whose presence a spinal anesthetic 
was contraindicated. What disease or infection could it have been but 


Syphilis? Appellants accordingly urge that the exclusion of this proffer 
was erroneous. 
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ARGUMENT 


I. THE COURT ERRED IN DIRECTING A VERDICT 
FOR DEFENDANTS FOR THE EVIDENCE AD- 
DUCED RAISED QUESTIONS OF FACT FOR DE- 
TERMINATION BY THE JURY 


(a) In advising the jury of his intention to direct a verdict for the 


appellees, hereinafter defendants, the trial judge stated (J. A. 234-235): 


"(The jury returned to the jury box. ) 


"The Court: Members of the jury: You are | 
of course aware that during the past two days, 
while you have been waiting for us to proceed, 
the Court has had occasion to consider a num- 
ber of legal questions involved in this suit in 
connection with the instructions which the Court 
should give in the event the case is submitted 
to the jury. During those discussions certain 
questions of law and certain parts of the evi- 
dence has been reviewed by the Court. Asa 
result of that the Court has reached conclusions 
which have caused it to reconsider its previous 
decision in the matter of directing a verdict in. 
this case. The Court is convinced that under the © 
evidence in this case there is no conclusion that 
the jury could reach which could be sustained 
other than that the contraindication for the use 
of the spinal anesthetic that was here employed | 
relevant to this case is the existence of cerebro- | 
spinal disease caused by syphilis. Thatisthe 
sum and substance of the evidence that has been 
given on that point, after I admitted in evidence — 
the literature furnished by the manufacturer and | 
distributor of that drug. 


"I am equally of the opinion that there is no | 
evidence in the case which would justify a jury in | 
reaching the conclusion that the attempted injec- | 
tion of that drug was the cause of the injuries | 
suffered and complained of by the plaintiff. 


"I am equally sure from a review of the evi- | 
dence that there is no evidence in the case which | 
could justify the jury in concluding that this plain-. 
tiff suffered and had at the time of the injection |. 
of this spinal anesthetic a cerebrospinal disease 
caused by syphilis. All of the evidence is to the 
contrary. 
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"In that view, I do not feel that I would be 
properly fulfilling the:duties that rest upon me to 
submit to the jury a determination of these issues, 
where, as I say, Iam convinced there is no ade- 
quate evidence to support the conclusions that 
would justify a verdict in favor of the plaintiff. 


"For those reasons, after excusing the al- 
ternate remaining in the case, the jury will, by 
direction of the Court, return a verdict in favor 
of the defendants. " 

The first basis for the direction is that the only evidence as to the 
meaning of the precautionary literature of the drug manufacturer Win- 
throp-Stearns came from either the defendant Dr. Fulcher or the defen- 
dants’ expert witnesses and that they interpreted the contraindication #1 
on Plaintiffs’ Exhibit #2 (J.A. 22) not as it reads but to mean "cerebro- 
spinal disease caused by syphilis." In its pertinent part the list of con- 
traindications to the use of a spinal anesthetic states: 

"1. Disease of the cerebrospinal system, as 
meningitis, spinal fluid block, cranial or spinal 
hemorrhage, tumors, syphilis." 

When this precautionary literature was proffered into evidence 
there was extensive argument as to its admissibility based on relevancy 
and also as to the import of the text of the above-quoted portion (J. A. 
82-85). Appellants contend that the plain, ordinary meaning of the 
words as written can be only one thing: that syphilis is a disease which 
affects the cerebrospinal system. When the trial judge admitted Plain- 
tiffs* Exhibit #2 into evidence this colloquy occurred: (J.A. 84-85) 


"Mr. Welch: I say it is a medical question 
and the jury shouldn't be allowed to assume any- 
thing. 

"The Court: I say it is a matter of English. 

‘Mr. Welch: I agree with your Honor it is 


a matter of English as you read it, because the 
primary thing is cerebrospinal disease. 


"The Court: But they have included syphilis 
as one of those things. 
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"Mr. Welch: They have not included syphilis, 
your Honor, as a cerebrospinal disease. 


"The Court: What in the name of Good Con- : 
science does the word 'as' mean ? : 


"Mr. Welch: Here, using a sequence, it 
means this: Cerebrospinal system disease as Bee 
ingitis, which affects the cerebrospinal system; as 
a cranial or spinal hemorrhage, which affects the 
cerebrospinal system. 


"The Court: Exactly. 
"Mr. Welch: As syphilis which affects -- 
"The Court: Precisely. 


"Mr. Welch: He hasn't shown the man hada | 
syphilis: which affected the cerebrospinal system. | 
That is what I say he must show. Thatis what | 
your Honor said. I can't see how you have argued 
yourself out of it. 


“The Court: Because I have reflected on the : 
use of the English involved in this sentence. " ! 

Again at the conclusion of the plaintiffs’ case, counsel for Dr. Ful- 
cher orally moved to strike Plaintiffs’ Exhibit #2 from evidence and 
argued extensively on behalf of all defendants. The trial judge correctly 
denied this motion. 


If the Plaintiffs’ Exhibit #2 was properly received in a ae 
isn't it evidence to prove that syphilis is a cerebrospinal disease. This 
was not shown to be asyphilis of the bone, which defendants’ witness 
Dr. Gallagher said would not be contraindicated; but rather a systemic 
syphilis verified as recently as six months prior to the operation by a 
blood test, according to Dr. Warren (J.A. 168-169). | 


It would seem therefore that in directing a verdict upon this first 
basis the trial judge concluded that the opinion evidence of the two doc- 
tor defendants and the evidence of the experts called on their behalf was 
binding in law and that the Plaintiffs' Exhibit #2 was of no probative 
value. | 


Expert testimony on this or other phases of these actions is 
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entitled to no such dignity. As stated by this Court in Obold v. Obold, 
82 U.S. App. D.C. 268, 163 F. 2d 32, quoting from Storley v. Armour 
&Co. , 


"Expert opinions are controlling only in so far 
as found to be reasonable, and their weight is for 
the trier of the facts to determine. No rule of law 
compels him to give a controlling influence to opinions 
of experts or to surrender his own judgment. '” 

Even if uncontradicted the testimony of expert witnesses may be 
rejected by the trier of facts. Sartor v. Arkansas Natural Gas Corpora- 
tion, 321 U.S. 560, 64S. Ct. 722. Moreover, insofar as the opinions 
of the doctor-defendants expressed on this phase of the evidence, Sartor 
enunciates the rule that the mere fact alone that the expert is interested 
in the outcome of the litigation is deemed sufficient to require the credi- 


bility of his testimony to be submitted to the jury as a question of fact. 


(b) With respect to the statement of the trial judge in directing 
the verdicts that he did not feel that there was any evidence of a sub- 
stantial nature to sustain the finding that the male plaintiff had "cerebro- 
spinal disease caused by syphilis (this being the judge's view of Plain- 
tiffs’ Exhibit #2 as a matter of law), appellants urge that while direct 
evidence that on January 13, 1951 Hugh Day was afflicted with syphilis 
was lacking, there was ample circumstantial evidence giving rise to 
reasonable inferences that made out questions of fact for the jury. Each 
of the three defendants admitted notice and knowledge of the fact that 
Day had a history of syphilis. Moreover, the evidence imlicated that 
Dr. Fulcher and Providence had notice of the fact that on June 17, 1950 
Day's blood had been checked and found to be positive for syphilitic 
infection (J.A. 64-65). Dr. Warren, the referring physician, testified 
there was syphilitic activity in his system, and that subsequent to that 
test in 1950, he was not treated for it. Testimony from Dr. Bageant 
(J.-A. 201), Dr. Warren (J.A. 171-172), Dr. Dani (J.A. 113-114) indi- 
cates that syphilis is a progressive disease and, as Dr. Bageant pointed 
out, untreated it will get progressively worse. 
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In this setting of admitted notice to the defendants, the inquiry 
becomes whether or not there is any evidence of substance, : that is more 
than a scintilla as described in Baltimore & Ohio R. Co. v. Postom, 
85 U.S. App. D.C. 207, 177 F. 2d 53, tending to support the conclusion 
that these defendants breached a legal duty owing to the male plaintiff. 
It could not be better stated than by quoting the Court's Instruction in 
Lieu of Plaintiffs’ Instruction No. 6 which was granted. It reads: 

"The jury are instructed that, if they find from 
a preponderance of the evidence that the plaintiff | 
suffered from a condition which would have made the 
use of the spinal anesthesia dangerous, and such as 
to produce the injuries he suffered, and the defen- 
dants had reasonable notice or knowledge of such: 
condition as to require them to make further inves- 
tigation, and they failed to do so, the jury shall then 
consider whether such failure was or was not negligence 
on their part." 

Concretely the issue becomes whether in the light of the admitted 
history, the operating surgeon and the hospital had a duty to carry out 
pre-operative tests to determine if the presence of the disease contra- 
indicated the use of the spinal anesthetic. If a community standard be 
necessary to establish the duty, such was elicited from the defendant 
Dr. Fulcher, called by plaintiffs as an adverse witness under Rule 43 (b) 
of F.R.C.P. (J.A. 147). He testified that he did certain things and 
ordered certain tests to be performed pre-operatively at Providence to 
exonerate himself from the charge of negligence. The procedures 
Dr. Fulcher said he followed establish the standard. But the grave 
question remains as to whether under the evidence and the inferences 
logically drawn therefrom, making due allowances for those inferences 
which favor appellants herein, Dr. Fulcher actually did what he said he 
did. : 


Dr. Gallagher, a witness for all defendants, testified under direct 
examination by Mr. Welch: (J.A. 184) 


"Q. (By Mr. Welch) Well, to the physician, 
does that (Plaintiffs' Exhibit #2 - the precautionary 
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literature) mean that the mere presence of syphi- 
lis is a contraindication ? 


"A. To the physician, this should mean the 
presence of active syphilis, yes, the presence of < 
the disease. 


"Q. The presence of the disease in what way ? 

"A. The presence of the disease where it 
would both have clinical and serology -- where it - 
would have both clinical and blood manifestations 
it could be verified. " 

Whether or not a blood test to determine the extent of syphilitic - 
involvement was made is a most important fact and Dr. Fulcher's testi- . 
mony that he ordered a Kahn test on Hugh Day (J. A. 147) is directly 
contradicted by Dr. Dani (J.A. 91). Such a test was neither ordered 
by Dr. Fulcher, nor performed according to the hospital record (Plain- 
tiffs’ Exhibit #4). And Dr. Dani in response to questions from both the 
trial judge and counsel for appellants stated that the words "Kahn nega- 
tive" appearing at the end of the Laboratory Report of the Type and 
Crossmatch test referred to the donor specimen of blood and not to Hugh + 
Day's blood (J.A. 79, 91). 


That the result obtained from the administration of the spinal 
anesthetic was untoward and remarkable does not admit of question. 
All witnesses who expressed themselves on the injury agree that there 4 
is a permanent loss of sensation in the saddle area resulting in a loss of 
control of the functions of urination, defecation, and other faculties. 
Dr. Fulcher characterized the result as untoward, a most unusual find- 
ing (J.A. 127). There was no contention by appellants that the opera- 
tive procedure of Dr. Fulcher contributed in any way to the untoward 
result, for all the evidence indicates that the serious disabilities were 
occasioned by the spinal anesthetic. < 


It has been long settled in this jurisdiction that in malpractice 
matters the unsuccessful outcome of the surgery creates no presumption 
of want of care on a defendant's part; however, the untoward result is a « 
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circumstance which the trier of fact may consider along with other 
evidence to reach their verdict. And where, as here, the literature 
accompanying the drug used lists among an enumeration of "Complica- 
tion and Side Effects": i 
"4... . "Paralysis affecting the legs and anal 
and vesical sphincters has also been reported. This 
complication is uncommon and the symptoms have 


been transient and without unfavorable after effects 
in most cases. "' 


the untoward result and the listed contraindications become La even 
greater probative value (Plaintiffs' Exhibit #2). Byromv. Eastern Dis- 
pensary and Casualty Hospital, 78 U.S. App. D.C. 42, 136 F. 2d 278; 
Crist v. White, 62 U.S. App. D.C. 269, 66 F. 2d 795; Grubb v. Groover, 
62 App. D.C. 305, 67 F. 2d 511. | 


While it is true that there is no direct, positive evidence that on 
January 13, 1951 when the male plaintiff was administered the spinal 
he was Suffering from disease of the cerebrospinal system as syphilis, 
appellants contend that the circumstantial evidence would support strong 
inferences of a substantial character to this effect and that under the 
law these cases presented questions for a jury. 


Principles enunciated in Christie v. Callahan, 75 U.S. App. D.C. 
137, 124 F. 2d 825 make this abundantly clear. In this opinion Judge 
Rutledge states at 147: 


", . . Generally speaking, direct and sonttire 
testimony to specific acts of negligence is not re- 
quired to establish it. Circumstantial evidence is 
sufficient, either alone or in combination with direct 
evidence. Circumstantial evidence may contradict 
and overcome direct and positive testimony. The: 
limitation on its use is that the inferences drawn | 
must be reasonable. But there is no requirement 
that the circumstances, to justify the inferences | 
sought, negative every other positive or possible | 
conclusion. The law is not so exacting that it re- 
quires proof of negligence or causation by testimony 
so clear that it excludes every other speculative | 
theory." ! 
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Moreover, it is well settled that the rule applicable in the District 
of Columbia on a motion for a directed verdict in an action of this nature 
is that the evidence must be construed most favorably to the plaintiffs, 
and to that end plaintiffs are entitled to the full effect of every legitimate 
inference from this evidence, and if, on the evidence when so cmsidered, 
reasonable men might differ, then the case should be submitted to the 
jury. Baltimore and Ohio R. Co. v. Postom, supra; Goodwin v. Hertz- 
berg, 91U.S. App. D.C. 385, 201 F. 2d 204. 


The testimony of defense witnesses was to the effect that Day's 
condition resulted from a chemical sensitivity to the agent used. No 
rule of law compels the acceptance of this testimony to the exclusion of 
all other evidence in the case. Byrom v. Eastern Dispensary, supra. 
Only one of the experts, Dr. Gallagher, had seen the male plaintiff for 
the first three years following the operation. Three of the experts had 
never seen the male plaintiff, confining their testimony to answers to 
hypothetical questions embracing only the most fragmentary recital of 
facts in evidence. Expert opinion evidence is not evidence of fact and 
the jury need not follow the expert. United States v. Honolulu Planta- 
tion Co., 182 F. 2d 172, cert. denied, 71S. Ct. 51, 340 U.S. 820, 

95 L. Ed. 602. The weight of such evidence is for the jury. Preston 
v. Aetna Life Insurance Co., 174 F. 2d 10, cert. denied, 70S. Ct. 80, 
338 U.S. 829, 94 L. Ed. 504. 


An analysis of the testimony introduced by defendants, keeping in 
mind that each witness called testified as a witness for each defendant 
(J. A. 218-219) and a consideration of witnesses who were not called 
would seem to make the following remarks of Justice Rutledge in 
Christie v. Callahan, supra, more understandable: 

"Malpractice is hard to prove. The physician 
has all of the advantage of position. He is, presum- 
ably, an expert. The patient isa layman. The phys- 


ician knows what is done and what is its significance. 
The patient may or may not know what is done. He 
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seldom knows its significance. He judges chiefly by 
results. The physician has the patient in his confi- 
dence, disarmed against suspicion. Physicians, like 
lawyers, are loath to testify a fellow craftsman has 
been negligent, especially when he is highly reputable 
in professional character, as are these defendants. 
In short, the physician has the advantage of know- 
ledge and of proof. This increases when he isa | 
specialist. What therefore might be slight evidence 
when there is no such advantage, as in ordinary neg- . 
ligence cases, takes on greater weight in malpractice 
suits. " 

(c) In connection with the technique of administration of the spinal, 
plaintiff Day testified he felt nineteen attempts to insert the needle in 
his back and that during these attempts his arms and legs jerked involun- 
tarily and he experienced sharp pains at the back of his neck (J.A. 59). 
He stated further that after three attempts Dr. Fulcher asked Dr. Dani 
if he wanted him to help and then suggested to Dani that he insert the 
needle lower in the back, nearer to the site of the anticipated incision 
(J.A. 57). Neither Drs. Fulcher or Dani had any independent recollec- 
tion of events in the operating room prior to the beginning of the actual 
surgery; however, Dr. Fulcher admitted that at an earlier hearing held 
in August, 1951 he stated that Dr. Dani did have trouble inserting the 
spinal needle (J.A. 139-140, Plaintiffs' Exhibits #10 and #11). These 
prior inconsistent statements of Dr. Fulcher as well as others by both 
Dr. Fulcher and Dr. Dani were introduced not only to impeach their — 
credibility but also as substantive evidence, for it is clear that prior 
inconsistent statements of a litigant, as distinguished from a witness, 
are admissible for the truth of the matter stated therein, as well as 
for purposes of impeachment. Capital Transit Co. v. Bingman, 94 
U.S. App. D.C. 75, 212 F. 2d 241; Rule 26 F.R.C.P. This principle 
also has particular application to the portions of Dr. Fulcher's depo- 
sition taken in September of 1957 during which his testimony was not 
only inconsistent but absolutely contradictory as to what he did pre- 
operatively relative to the question of syphilis (Plaintiffs'’ Exhibit #13 
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being testimony from Dr. Fulcher's deposition appearing on pp. 68, 69, 
91, 92, J.A. 28). 


Dr. Dani himself established a standard as to how many times he 
would attempt insertion into the spinal column unsuccessfully when he 
said that if he was having "bad luck" after four or five attempts he 
would ask someone else, the surgeon or the chief of anesthetic, to take 
over (J.A. 103-104). 


Dr. Bageant testified that severe trauma was sufficient to produce 
a "cauda equinae syndrome" which is the medical description of Day's 
condition (J.A.'206). Certainly an invasion of the spinal column repeat- 
edly done with a sharp needle is trauma of the first magnitude. More- 
over, Dr. Gallagher examined Mr. Day on October 10, 1957 on behalf 
of the defendant Providence and expressed his opinion that Day was suf- 
fering from a "permanent neurologic injury associated with a lesion of 
the cauda equinae" (J.A. 192). Significantly he used the word injury, 
not disease. And he made no mention in his report of that examination 
of chemical radiculitis or neuritis or sensitivity (J.A. 192). Dr. Gal- 
lagher also testified that a lesion may be inspired by force or by a blow 
(J.A. 191-192). 


Does not the aforementioned evidence put squarely in issue the 
credibilities of plaintiff Day and defendant Dr. Dani. And can it be 
said as a matter of law that if the technique was negligence, that it was 
a proximate cause of the disabilities in view of the testimony of Drs. 
Bageant and Gallagher ? 


l.. THE TRIAL JUDGE ERRED IN RESTRICTING 
APPELLANTS' CROSS-EXAMINATION OF 
MEDICAL WITNESSES CALLED BY THE DE- 
FENDANTS 


Cross-examination is a matter of right and denial of the full 
exercise of this right constitutes prejudicialerror. Alford v. United 
States, 282 U.S. 687, 51S. Ct. 218, 75 L. Ed. 624. The trial judge 
does however have discretim to curtail a needlessly protracted cross- 
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examination, or one which amounts to an undue inquiry into collateral 
matters for purposes of credibility, but this discretion only becomes 
operative after the cross-examining party has had a full opportunity to 
exercise his right. Lindsay v. United States, 77 U.S. App. D.C. 1, 
133 F. 2d 368. : 


There can be no doubt but what the rule in Federal Courts is that 
the scope of cross-examination is restricted to subjects inquired into 







on direct examination. Alford v. United States, supra. We follow the 


"restrictive" rather than the "wide-open" or English view on scope of 






cross-examination. 


With these rules in mind appellants urge that their right of cross- 







examination was prejudicially restricted. 


(a) Dr. Gallagher, a witness for defendants, testified that Day's 
condition resulted from a chemical irritation of the nerve roots, and 














further that he agreed with Dr. Fulcher's diagnosis of neuritis of the 
cauda equinae (J. A. 183, 187). Under cross-examination he was asked 
this question: : 

"Q. (By Mr. McCarthy): Doctor Gallagher, | 
>. isn't it true that this cauda equina neuritis or syn- 


drome can have other causes, other than sensiti- | 
vities to anesthetizing agents? 


"A. Yes." (J.A. 190). 


Upon Mr. Welch's objection the trial judge restricted inquiry con- 
cerning the cauda equinae syndrome to the opinion of the witness as to 
causation in this case (J.A. 190-191). In effect the trial judge made the 
witness’ answers binding on plaintiffs and precluded cross-examination 
to determine Dr. Gallagher's familiarity and qualifications concerning 
» this syndrome and other medically accepted causes of it. This ruling 

in effect deprived plaintiffs of any right or opportunity to impeach Dr. 
> Gallagher. It closed the door to the use of medical authorities on this 
condition in cross-examination for if Dr. Gallagher could not be asked 
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if there were other causes for this syndrome, then medical treatises by 
accepted authorities could not be used to show that his opinion lacked 


support in the literature. Garfield Memorial Hospital v. Marshall, 
92 U.S. App. D.C. 234, 204 F. 2d 721. 


(b) On direct examination by Mr. Welch, Dr. Bageant testified as 
to his opinion of the contraindication "disease of the cerebrospinal 
system as. . . syphilis'' and then explained in some detail the types of 
syphilis (J.A. 197-199). Upon cross-examination after testifying that 
syphilis is a progressive disease, Dr. Bageant was asked to trace its 
progress through its various stages (J.A. 201). Objection to this line 
of inquiry was sustained (J.A. 201). This too is a prejudicial restric- 
tion of the right of cross-examination. The right of cross-examination 
under the "restrictive rule" is not limited to the precise, narrow scope 
of questions asked on direct examination, but extends to the broader 
scope of subject matters touched on in counsel's direct examination. 
Williams v. Graff, 71 A. 2d 450, 194 Md. 516, 23 A.L.R. 2d 106; 
Hoose v. Chicago M., St. P. & P.R. Co., 76 F. Supp. 393. 

(c) Similarly, appellants urge that objections were erroneously 
sustained to questions propounded in cross-examination of Dr. Watts 
(J.A. 214-215). Miss Neill asked on direct examination: 

‘"Q. Is spinal anesthetic contraindicated in 
patients who have any type of syphilis, Dr. Watts? 

"A. No. 

‘"Q. Well, in what types is it contraindicated? 

"A. It is contraindicated when the syphilis 
involves the nervous system." (Tr. 955) 

On cross-examination objection was sustained to the following 
question: 


"Q. Doctor, how do you determine whether 
Syphilis has affected the central nervous system ?" 
(J. A. 215). 


4 . 


41 


These three instances of restrictions on the appellants' right to 
cross-examine these hostile witnesses results in clear prejudice. Each 
of the lines of inquiry was aimed at a most vital element of these cases, 
and the Court's ruling prevented appellants from explaining'or modifying 
the subject matter testified to on direct examination and in addition pre- 
cluded any showing by way of impeachment or an attack on the qualifica- 
tions of these witnesses. ! 


It was an economic impossibility to designate the entire transcript 
for inclusion in the Joint Appendix; however, the transcript reveals 
multiple, repeated objections by counsel for defendants to almost every 
line of inquiry used by plaintiffs. There can be no doubt but what 
counsel in the interests of his client has the duty to interpose timely 
objection to matters of evidence; however, when the objections become 
as frequent as in these actions, and the arguments as prolonged, a trial 
pattern of . harassment and collusion begins to evolve wa. 178-179). 
Appellants urge that in each of the above stated rulings the trial judge 
was in error and that the error was of a prejudicial nature. 


i 


m. THE COURT ERRED IN REFUSING ADMISSION: 
INTO EVIDENCE A PORTION OF THE PRE- 
TRIAL STATEMENT OF DEFENDANT FULCHER 
AS A JUDICIAL ADMISSION OF FACT 


A defense set up by Dr. Fulcher in his Pretrial Statement is to 
the effect that Day's disabilities "were contributed to, if not entirely 
caused by, conditions of diseases and infections suffered by the plaintiff 
independent of and unrelated to the circumstances of this case" (J. A. 19). 
This statement was adopted by reference and made a part of the Pre- 
trial Order. | 


It is always true that a legal conclusion set up in defense of a 
claim is not admissible. When, however, one through counsel states 
facts, rather than legal defenses or conclusions, those facts so pleaded 
should always be available to the adversary as judicial admissions of 
fact if it develops at trial that the defense offered negates or denies 
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the existence of those previously admitted facts. Frank R. Jelleff, Inc. 


v. Braden, 98 U.S. App. D.C. 180, 233 F. 2d 671. 

The unmistakable conclusion from the quoted portion of Dr. Ful- 
cher's Pretrial Statement of May 22, 1957 is that Hugh Day had a pre- 
existing disease or infection, not a sensitivity, which when coupled 


with an invasion of the spinal column with the needle caused or contributed 


to the saddle paralysis. There is, of course, no contention by the 
defense that this paralysis would have developed spontaneously in the 
absence of the January 1951 surgery. 


Dr. Fulcher did not take the stand in defense of these cases to 
explain what he meant by this defense. But the admission supports an 
inference that whatever the pre-existing disease or infection was, it had 
resulted in a disease of the cerebrospinal system for how else could it 
contribute to the saddle paralysis resulting from the surgery. 


That Dr. Fulcher believed on May 22, 1957 that Day had this pre- 
existing disease or infection is not a legal conclusion, but a plain, 
simple statement of fact seriously made by his counsel in a judicial 
pleading. 


The logical relevance of this proffered evidence becomes more 
apparent in view of the (1) testimony of a positive Wasserman test for 
syphilis on June 17, 1950 (Plaintiffs' Exhibit #6); (2) the absence in the 
medical record of Providence of either an order for a Kahn or Wasser- 
man test on Day or the performance of any such test (Plaintiffs' Exhibit 
#4); (3) the medical contraindication to the use of a spinal anesthetic 
if there exists in the patient "disease of the cerebrospinal system as 
. . - Syphilis" (Plaintiffs' Exhibit #2); and (4) the untoward result 
achieved from the administration of this spinal. 
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CONC LUSION 


For the foregoing reasons appellants respectfully submit to this 
Honorable Court that the evidence when viewed in a light most favorable 
to them was not of such a chracter that reasonable men could only con- 
clude that defendants, jointly and severally, were not negligent; accord- . 
ingly, the issues were issues of fact to be determined by the jury, hence 
the court below erred in directing verdicts for the defendants. Appellants 
pray, therefore, that the judgments be set aside and the cases remanded 
for a new trial. : 

Respectfully submitted 


Joseph S. McCarthy 
Wilbert McInerney 
Edward C. Donahue 


One Thousand Connecticut Avenue 
Washington, D. C. : 


Attorneys for Appellants’ : 
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STATEMENT OF 


QUESTIONS PRESENTED 


1. Whether there was sufficient evidence of negligence to go to 


the jury in a malpractice action against two doctors and a hospital in which 
the court directed a verdict for defendants. 


2. Whether the trial court committed prejudicial error by re- 
stricting plaintiffs' cross-examination of medical witnesses called by defen- 
dants in three instances. 


3. The third question presented in appellants’ brief does not 
affect these appellees. 








Counterstatement of the Case 
Summary of Argument 
Argument 


I. The Court Below Correctly Directed a Verdict for 
Defendants 


A. There Was No Evidence that Plaintiff Hugh 
A. Day Was Suffering From Any Disease 
Constituting a Contraindication For Spinal 
Anesthesia 


There Was No Evidence that Providence 
Hospital or Dr. Asam Dani Breached Any 
Duty Owing to Hugh A. Day in Connection 
With the Selection of Anesthesia 


There Was No Evidence that the Administra- 


tion of Spinal Anesthesia to a Patient with 
Cerebrospinal Disease Could Cause This 
Type of Injury 
There Was No Evidence that the Manner in | 
Which the Spinal Anesthesia Was Administered 
Could Cause This Type of Injury 
II. The Court Below Did Not Commit Prejudicial Error in 
Restricting Plaintiffs' Cross- Examination of Defen- 
dants’' Medical Witnesses 


Conclusion 
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COUNTERSTATEMENT OF THE CASE 


These consolidated cases allege malpractice in the selection and ad- 
ministration of a spinal anesthetic. The court below directed a verdict in 
favor of Providence Hospital, Dr. Asam Dani, and Dr. O. Hugh Fulcher, which 
is now challenged on appeal. Previously plaintiffs took voluntary nonsuits 
against two other physicians named in the complaint, and they have not appealed 
from a directed verdict in favor of Winthrop-Stearns, Inc., the manufacturer 
of the anesthetic agent.* 

The evidence introduced in the court below, construed most favorably 
to plaintiffs, tended to establish the following facts. Plaintiff Hugh A. Day 
injured his foot and back in the course of his employment by the Uno Excavating 
Company on June 6, 1950 (J.A. 31). Use plaintiff London and Lancashire Com- 
pany paid workmen's compensation benefits under applicable Maryland law 
(J.A. 15, 21). 

Day received pencillin and tetanus antitoxin from Dr. John Warren of 
Laurel, Maryland (J.A. 32). He developed a serum reaction and was hospitalized 
for several days under Dr. Warren's care (J.A. 32). While he was hospitalized, 
Dr. Warren took blood for a Wassermann test (J.A. 162). Dr. Warren continued 
to treat his back injury, and when it did not respond to conservative therapy 
Dr. Warren referred him to Dr. O'Donnell, an orthopedic surgeon, who in turn 
referred him to Dr. Fulcher, a neurosurgeon (J.A. 33). 

Day's recollection was that he first saw Dr. Fulcher in December of 
1950, although Dr. Fulcher's records fix the date of his initial visit as January 
10, 1951 (J.A. 33, 117). In giving his medical history, Day advised Dr. Fulcher 
that he was told he had syphilis in the course of his pre-induction physical in 
1942 or 1943, that he had scar tissue on his left lung due to pneumonia, that he 


* The parties will be designated in this brief as they appeared below. 








developed a rash on his right arm in 1945, and that he subsequently received 


the "rapid treatment" for syphilis as an in-patient at Gallinger Hospital (J.A. 
33-35, 45-46, 64). He also testified that he had received treatment for syphilis 
following his pre-induction physical, but he did not recall whether he advised 
Dr. Fulcher of such treatment (J.A. 34-35). | 

Dr. Fulcher examined Day and recommended asibieaies for removal 
of a ruptured intervertebral disc (J.A. 117-118). Day entered Providence 
Hospital on January 12, 1951 (J.A. 119). He advised the admitting physician 
that he had a history of syphilis, and the hospital record states ''Syphilis - 

1946 rapid Rx" (J.A. 35-36, Plaintiffs' Exhibit 4). Dr. Fulcher performed a 
myelogram on the date of admission to confirm his diagnosis, and he scheduled 
a laminectomy for the following day (J.A. 119-120). . 

At Dr. Fulcher's request, Dr. Asam Dani was assigned to give Day spinal 
anesthesia (J.A. 27). Day testified that he told Dr. Fulcher in the operating 
room that he wanted sodium pentothal, but Dr. Fulcher said it was "the usual 
procedure to use a spinal,'' whereupon Day acquiesced (J.A. 38). Dr. Dani 
then inserted the spinal anesthesia needle in Day's back and Day felt it hit 
bone on three occasions (J.A. 38). Dr. Fulcher, who was scrubbing nearby, 
offered to insert the needle but Dr. Dani declined assistance (J.A. 38-39). Day 
stated that he felt the needle hit bone or wiggle nineteen times before it was 
inserted into the spinal canal (J.A. 39). He said that he recognized the sensa- 
tions produced by the needle because he had had prior spinal taps (J.A. 51). 

After the operation Day remained paralyzed in the so-called saddle area. 
Dr. Fulcher continued to treat him until suit was filed, and the paralyzed areas 
gradually receded (J.A. 181-136). The extent of residual disability is discussed 
in plaintiffs' brief. 3 

Both Dr. Dani and Dr. Fulcher were called as witnesses for the plaintiffs. 
Dr. Dani testified that he received his medical degree at the University of 
Vienna and studied anesthesiology for six months at the hospital affiliated with 
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McGill University in Cenada before coming to Providence Hospital (J.A. 68, 
72, 101). He had also spent several months in anesthesiology at George Wash- 
ington University Hospital (J.A. 102). At time of Day's operation he had not 
as yet secured a license to practice medicine in the United States, but he was 
subsequently licensed by the State of Maryland and at the time of trial he 
was employed by the United States Government as a physician at Fort Belvoir 
(J.A. 20, 67, 103). He testified that no one advised him of Day's post-operative 
complications until he was served with suit papers in 1954, and that he had no 
independent recollection whatsoever concerning this case (J.A. 69-70, 103). 
He could not remember any case where he had ever made eighteen or nineteen 
attempts to insert the spinal anesthesia needle (J.A. 103). 

Dr. Deni was concededly an employee of Providence Hospital (J.A. 73). 
When he reported to the operating suite each morning, there was a blackboard 
listing the names of the patients to be operated upon, the time of operation, the 
kind of anesthetic, the name of the anesthetist, and the name of the surgeon 
(J.A. 75, 104). The surgeon decided whether the patient should receive inhala- 
tion anesthesia or spinal anesthesia, and the head of the anesthesia department, 
an employee of Providence Hospital, decided which drug should be used (J.A. 
104, 107-108). Procaine, nupercaine and pontocaine are all drugs used for spinal 
anesthesia (J.A. 101, 106-107). In this case, the hospital record shows that 
pontocaine was the agent selected (J.A. 70, Plaintiffs’ Exhibit 4). 

Dr. Dani further testified that spinal anesthesia is contraindicated in 
the presence of brain tumor, neurosyphilis, meningitis, hypertension, derma- 


titis in the area where one introduces the needle, and septicemia (J.A. 87). 


These contraindications apply equally to all spinal anesthetics, and they are 
not restricted to pontocaine (J.A. 107). 

The only type of syphilis which constitutes a contraindication to the use 
of spinal anesthesia is neurosyphilis or cerebrospinal syphilis, that is, 
Syphilis which has affected the brain or nervous system (J.A. 105-106, 109- 
110). Syphilis is classified as primary, secondary, and tertiary (J.A. 105, 





113-114). Normally primary and secondary syphilis do aot involve the brain 
or nervous system and it is safe to give spinal anesthesia to patients with 
these types of syphilis (J.A. 110-111, 114). Secondary syphilis is characterized 
by a rash or dermatitis (J.A. 105, 114). Eight to ten percent of patients in the 
third stage who have never been treated will develop neurosyphilis (J.A. 114- 
i115). Neurosyphilis causes symptoms observable upon ohysical examination 
(J.A. 111). : 

Dr. Dani was interrogated concerning a so-called type and crossmatch 
appearing in Day's hospital chart, which contained the notation "Kahn - neg." 
(Plaintiffs' Exhibit 4). Dr. Dani said that the Kahn test is used to diagnose 
syphilis (J.A. 80). Originally he indicated that the Kahn negative notation re- 
ferred to the blood donor, but he later stated that he did not recall whether 
it referred to the donor or the patient (J. A. 91-92). | 

Dr. Fulcher was also called as a witness for the plaintiffs. His recol- 
lection was that he discussed the selection of anesthesia with Day in his office 
on January 10, rather than in the operating room as Day testified (J.A. 120- 
121). He further recalled that Day stated that he had had syphilis and had re- 
ceived the rapid treatment at Gallinger Hospital (J.A. 118). Dr. Fulcher ad- 
mitted that he made the decision to recommend spinal anesthesia, and the 
hospital merely selected the anesthetising agent (J.A. 141). He recommended 
spinal anesthesia in this case because he preferred it at that time for lumbar 
laminectomies and because Day had a history of lung trouble (J.A. 144). He 
mentioned that Day had been rejected by the armed forces on account of this 
lung trouble and that he had seen x-rays of Day's chest taken at Doctors Hospital 
which showed a lung lesion (J.A. 144). This witness testified that the various 
contraindications to the use of spinal anesthesia contained in Plaintiffs’ Exhibit 
2 apply equally to all spinal anesthetic drugs (J.A. 145-146). : 

Plaintiffs’ Exhibit 2 means to a member of the medical profession that 
spinal anesthesia is contraindicated where the brain or spinal cord is infected 





by syphilis, a condition known as cerebrospinal syphilis or neurosyphilis 
(J.A. 150). In Dr. Fuicher's opinion, Day never had cerebrospinal syphilis 
{(J.A. 147). This opinion was based upon negative tests of Day's spinal fluid 
prior to his rapid treatment at Gallinger Hospital, a most thorough neurologi- 
cal examination prior to surgery, and a negative Kahn test at Providence 
Hospital (J.A. 147). Dr. Fulcher testified that the Kahn negative notation on 
Day's type and crossmatch sheet referred to Day's blood (J.A. 148). 

This witness testified that he had heard all of Day's testimony concerning 
the administration of the anesthetic (J.A. 141). Assuming this testimony to be 
true, Day's present symptoms could not in any way whatsoever have resulted 
from the introduction of the needle (J.A. 142). 

Dr. John Warren also testifiedfor plaintiffs. He stated that a specimen 
of Day’s blood was taken while he was hospitalized for serum reaction in June 
of 1950 and that it gave a positive reaction when tested for syphilis by the 
Maryland Health Department (J.A. 162-163, 173). This report, however, cau- 
tioned that a diagnosis of syphilis should not be made on the basis of one 
positive test (J.A. 165). | 

When confronted with a medical text by the originator of the Kahn test, 
Dr. Warren admitted that tetanus antitoxin can cause a false positive reaction 
in tests for syphilis (J.A. 166-167). He further admitted that some persons 
who have been adequately treated for syphilis and cured will show a positive 
reaction when tested (J.A. 167). After receiving this report, Dr. Warren did 
not give Day any treatment for syphilis, and he did not advise him to seek 
treatment elsewhere (J.A. 170-171). He assumed that Day's prior treatment 
at Gallinger Hospital had inactivated the disease, and he was satisfied to be- 
lieve that Day did not have active syphilis at this time (J.A. 170-174). 

At the conclusion of the plaintiffs' case, Judge Morris granted Winthrop- 
Stearns' motion for a directed verdict but overruled similar motions by the 
remaining defendants, stating (J.A. 179-180): 
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"THE COURT: Well, I find the decision that I must make 
now would be a very difficult one. If I were weighing the evidence 
in the case, I don't think I would have much difficulty. And there 
may come a time when I will have to do just that. That isn't the 
posture of the case right now, though, and I am not entirely con- 
vinced that I should withdraw the question from the jury. I must 
be candid in saying that I am not altogether certain about what I 
should do now. But, in view of my understanding of the evidence, 
I am going to deny the motion to direct a verdict without prejudice 
to its renewal at a future or subsequent time. There are certain 
inferences which may be drawn from the evidence and I can pass 
on that better I think when all the evidence is in, maybe even pee 
a verdict." 


Defendants produced the testimony of five physicians. Dr. Je Gallagher, 
a neurosurgeon, testified that he saw Day in consultation on January 22, 1951 
and again on October 10, 1957 (J.A. 181, 185). He concluded that Day's symptoms 
were due to a chemical sensitivity of the nerve roots within the spinal canal (J.A. 
183). He explained this diagnosis as follows (J.A. 183): : 

"A. Well, what I mean by that, and what I did mean and still 


mean, is the fact that this man's system, to use a broad term, 
specifically that part of his nervous system, did not tolerate; 

the introduction of this chemical kindly. In other words, under 
ordinary circumstances and in the vast majority of instances, 

and I use all those words advisedly, this drug can be administered 
without any difficulty and always is and still is right today. But 
occasionally, every now and then, you will run across someone 

in whom this drug produces a reaction. I say chemical sensi- 
tivity because the drug is a chemical and ‘sensitivity’ me ans that 
they respond abnormally to it." 


Dr. Gallagher interpreted Plaintiffs’ Exhibit 2 to mean that spinal anes- 
thesia is contraindicated in the presence of cerebrospinal syphilis, but not in 
the presence of other types of syphilis (J.A. 185). He stated that Day had a 
lesion of the cauda equina, that a lesion is an abnormal change, that lesions 
can be caused by a blow or by a disease, and that in his opinion the insertions 
of the anesthesia needle as recounted by Day could not have anything to do with 
Day’s present symptoms (J.A. 193-194). 
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Defendants’ next witness was Dr. William Bageant, Chief of Anesthesiology 
at the Washington Hospital Center (J.A. 194). He testified that he had examined 
Day’s hospital records, that he had seen similar cases, and that the most likely 
cause of Day's symptoms was chemical irritation or radiculitis of the cauda 
equina, which was bathed by the spinal anesthetic (J.A. 196-197, 199). He in- 
terpreted Plaintiffs’ Exhibit 2 to mean that spinal anesthesia is contraindicated 
in the presence of cerebrospinal syphilis, which he characterized as ''a very 
unusual complication” of syphilis (J A. 198). He stated that simple syphilis 
is not a contraindication for spinal anesthesia, and that it would be "highly un- 
likely" for the syphilis germ to invade the spinal fluid during the secondary 
stage of this disease (J.A. 199). 

Dr. Donald Stubbs, who is also an anesthesiologist, corroborated Dr. 
Bageant’s testimony concerning the proper interpretation of Plaintiffs’ Ex- 
hibit 2 (J.A. 209). He testified that syphilis is a contraindication for spinal 
anesthesia only when it has attacked and produced disease in the cerebrospinal 
system (J.A. 209). 

Dr. Thomas McDermott, professor of anesthesiology at Georgetown 
University, likewise testified that syphilis is a contraindication for spinal anes- 
thesia only if it involves the cerebrospinal system (J.A. 211). He stated that 
he had examined Day's hospital records and that he would say Day's symptoms 
were due to a "peculiar response of the individual patient's tissues to the 
introduction of a drug. . . that ordinarily does not produce any such pro- 
longed or untoward response" (J.A. 212). 

The last witness for defendants was Dr. James Watts, professor of neuro- 
logical surgery at George Washington University, who examined Day on Feb- 
ruary 3, 1955, and October 10, 1957 (J.A. 212-213). He stated that Day had 
evidence of damage to four sacral nerves on each side and that this damage 
was caused by a "hypersensitivity"’ to the anesthetic (J.A. 213-214). Dr. Watts 
explained this term by stating that the solution was regularly given to other 
people without damage, and that here there was an "idiosyncracy" or ''an un- 
usual reaction to the solution" (J.A. 214). This witness went on to state that 
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Syphilis is a contraindication to the use of spinal anesthesia only when it in- 
volves the nervous system (J.A. 214-215). 

Without objection, defendants introduced into evidence one of plaintiffs’ 
interrogatories to Winthrop-Stearns, together with the sworn answer thereto, 
which states that syphilis was listed as a contraindication "in view of some 
medical opinions which expressed reservations as to the use of a spinal 
anesthetic in cases where there existed a syphilitic involvement of the cere- 
brospinal system" (J.A. 219). 3 

In rebuttal, plaintiffs offered a portion of Dr. Fulcher's pretrial state- 
ment (J.A. 19). They now assign the exclusion of this evidence as error, but 
since it is admissible, if at all, only against Dr. Fulcher it will not be discussed 
in this brief. 

Defendants then rested and renewed their motions for oss verdicts. 
Counsel for defendants informed the court that they felt unable to draw instruc- 
tions to the jury because of the complete failure of proof on plaintiffs’ part 
(J.A. 220). The court overruled these motions, stating (J.A. 221): 


"THE COURT: If I were called on at this posture of the 
case to rule on what I considered to be the weight of the evi- 
dence, I wouldn't have any difficulty in disposing of this case. 

I am not quite as sure as I feel like I ought to be in order to 
direct a verdict, to say that there is no evidence which the 
jury may consider in this connection. 


"In any event, I think I will follow the procedure that 
has been sanctioned by the Court so as to avoid if necessary 
another trial of the cause, and deny the motion without preju- 
dice to its renewal in the event the developments of the case 
so require. I think that is the safest procedure to follow at 
the present time." 


Thereafter defendants requested an instruction that the only relevant 
contraindication for spinal anesthesia is cerebrospinal syphilis. Plaintiffs’ 
counsel admitted that no other construction of Plaintiffs' Exhibit 2 was possible 
in light of the evidence, and the court granted the requested instruction (J.A. 
225-227). 
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Defendants’ counsel subsequently requested an instruction to the effect 
that the jury must return a verdict in favor of the defendants unless plaintiffs 
had proved that Day was suffering from cerebrospinal syphilis at the time of 
his operation (J.A. 227): Judge Morris pointed out that this would withdraw 
from the jury's consideration the administration of the anesthetic, and that he 
did not want to do this without further discussion of the evidence (J.A. 229- 
230). After argument by all counsel, the court stated that he was not aware 
of anything approaching substantial evidence that the injection of the needle 
caused Day's present complaints, and he granted defendants’ requested instruction 
(J.A. 231). 

Defendants' counsel then raised the question of whether there was in fact 





any evidence that plaintiff had ever suffered from cerebrospinal syphilis (J.A. 
232). Judge Morris stated that he would have to direct a verdict if there was * 
no evidence to go to the jury on this point (J.A. 232). After taking the matter 

under advisement overnight, he directed a verdict infavor of all defendants, 

stating (J.A. 234-235): 


"THE COURT: Members ofthe jury: You are of course i 
aware that during the past two days, while you have been waiting 
for us to proceed, the Court has had occasion to consider a 
number of legal questions involved in this suit in connection with 4 
the instructions which the Court should give in the event the case - 
is submitted to the jury. During those discussions certain ques- 
tions of law and certain parts of the evidence has been reviewed 
by the Court. As a result of that the Court has reached conclu- 
sions which have caused it to reconsider its previous decision 2 
on the matter of directing a verdict in this case. The Court is 
convinced that under the evidence in this case there is no con- 
clusion that the jury could reach which could be sustained other s 
than that the contraindication for the use of the spinal anesthetic 
that was here employed relevant to this case is the existence of 
cerebrospinal disease caused by syphilis. That is the sum and 
substance of the evidence that has been given on that point, after * 
I admitted in evidence the literature furnished by the manufacturer « 
and distributor of that drug. 





11 


"I am equally of the opinion that there is no evidence 
in the case which would justify a jury in reaching the conclu- 
sion that the attempted injection of that drug was the cause 
of the injuries suffered and complained of by the plaintiff. 


"I am equally sure from a review of the evidence that 
there is no evidence in the case which could justify the jury in 
concluding that this plaintiff suffered and had at the time of the 
injection of this spinal anesthetic a cerebrospinal disease caused 
by syphilis. All of the evidence is to the contrary. 


"In that view, I do not feel that I would be properly ful- 
filling the duties that rest upon me to submit to the jury a de- 
termination of these issues where, as I say, Iam convinced 
there is no adequate evidence to support the conclusions: that 
would justify a verdict in favor of the plaintiff. : 


"For those reasons, after excusing the alternate bee 
maining in the case, the jury will, by direction of the court, 
return a verdict in favor of the defendants. és 


SUMMARY OF ARGUMENT 


I. Plaintiffs’ principal contention is that Day was suffering from a con- 
dition which constituted a contraindication for spinal anesthesia, namely, syphilis. 
In order to recover under this theory, they had the burden of establishing the 
following elements, among others: (1) that Day was suffering from a condition 
which constituted a contraindication; (2) that these defendants nevertheless 
decided to use spinal anesthesia; and (3) that his present complaints were caused 
by administering spinal anesthesia to a patient with the foregoing contraindica- 
tion. Plaintiffs have failed to prove any of these three elements. 

All of the evidence in this record establishes that syphilis is a contrain- 
dication for spinal anesthesia if, and only if, it has attacked and produced a 
disease of the cerebrospinal system. The only evidence now relied upon to 
establish that all forms of syphilis constitute a contraindication is Plaintiffs' 
Exhibit 2, a pamphlet published by the manufacturer of the anesthetic agent 
used in this case. In answer to interrogatories propounded by plaintiffs, however, 


! 
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the manufacturer interpreted the pamphlet to mean that only cerebrospinal 
syphilis constitutes a contraindication (J.A. 219). Plaintiffs' counsel conceded 
in the court below that the record does not permit any other interpretation 
(J.A. 225-226). Moreover, even if this pamphlet were susceptible of the in- 
terpretation now advanced by plaintiffs, it could not support a verdict in their 
favor because it should not have been admitted into evidence at all. Itisa 
digest of me dical treatises on the subject of anesthesiology, and the law is 
settled in this jurisdiction that me dical treatises are inadmissible as affirma- 
tive proof of the facts therein stated. 

Cerebrospinal syphilis is thus the only relevant contraindication in this 
case. There is absolutely no evidence that Day ever had cerebrospinal syphilis, 
which is concededly an unusual complication of the disease. If he was suffering 
from it at the time of his operation, he was suffering from it at the time of trial, 
because he received no treatment in the interim. He had seven years to do 
what he claims defendants should have done, namely, to test his spinal fluid for 
syphilitic involvement. So far as this record shows, no such test was ever 
performed. Plaintiffs utterly failed to sustain their burden of proof on this 
issue. 

A second fatal flaw in plaintiffs' case against these defendants is the ab- 
sence of any proof that they selected spinal anesthesia for Day. The uncon- 
troverted evidence shows that Dr. Fulcher made the decision to use spinal 
anesthesia, and the hospital merely selected the anesthetic agent. Admittedly 
the choice of agent was immaterial, because the contraindications apply equally 
to all of the agents commonly used for spinal anesthesia. 

A third fatal flaw is the absence of any proof as to causation. There is 
no evidence that Day's present complaints were or might have been caused by 
administering spinal anesthesiato asyphilitic patient. There is no evidence 
that the danger of saddle paralysis is the reason why cerebrospinal disease 
constitutes a contraindication for spinal anesthesia. 
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Plaintiffs also contend that the technique of administration in this case 
was improper. Here again, the record is barren of anything even approaching 
substantial evidence as to causality. There is no evidence that the technique 
allegedly employed was or might have been a cause of Day's paralysis. 


II. As an alternate ground of reversal, plaintiffs contend that their cross- 
examination of defendants’ medical witnesses was improperly curtailed in three 
instances. Where there is a directed verdict, however, restriction of cross- 
examination cannot constitute prejudicial error. Moreover, the three rulings 
in question are well within the bounds of judicial discretion to avoid needless 
protraction of an already protracted trial. : 


ARGUMENT 


I. The Court Below Correctly Directed a Verdict for Defendants. 


A. There Was No Evidence that Plaintiff Hugh A. Day Was Suffering 
from Any Disease Constituting a Contraindication for Spinal Anesthesia. 


Plaintiffs contend that the jury should have been permitted to determine 
whether all forms of syphilis constitute a contraindication for spinal anesthesia 
and whether Day was suffering from syphilis at the time of his operation. All 
of the evidence in this record, however, establishes that syphilis is a contra- 
indication for spinal anesthesia if, and only if, it has attacked the cerebrospinal 
system. There is absolutely no evidence that Day ever suffered from syphilis 
which had attacked his cerebrospinal system. Consequently, the contraindica- 
tion theory of this case could not possibly have been submitted to the jury. 

The sole evidence relied upon by plaintiffs to establish that all forms 
of syphilis constitute contraindications for spinal anesthesia is Plaintiffs' 
Exhibit 2 (J.A. 22-24). Winthrop-Stearns, the manufacturer of pontocaine, 
published this exhibit and included it with all shipments of pontocaine. It listed 
eleven contraindications to the use of spinal anesthesia, the first of which 
read as follows: : 
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"1. Disease of the cerebrospinal system, as meningitis, spinal 
fluid block, cranial or spinal hemorrhage, tumors, syphilis." 
- At the top of this pamphlet appear the words ''For the Medical Profession." 

It was not written for laymen and it is not clear to laymen. Any "spinal fluid 
block" and any "cranial or spinal hemorrhage" would appear by definition to 
constitute a disease of the cerebrospinal system. On the other hand, a tumor 
is not always or even usually a disease of the cerebrospinal system. It is 
»pbvious even to a layman, for example, that a tumor of-the toe is not a disease 
of the cerebrospinal system. The two remaining conditions listed in this con- 
traindication present more serious problems of interpretation. The average 
layman does not know whether meningitis and syphilis by definition constitute 
diseases of the cerebrospinal system. That is a subject upon which expert 
testimony is necessarily required. ; 

The expert testimony in this case was unanimous that syphilis does not 
by definition constitute a disease of the cerebrospinal system. Indeed, the un- 
contradicted testimony was that cerebrospinal syphilis is a most unusual com- 
plication of the disease, that it is not found in either of the first two stages of 
the disease, and that only eight to ten percent of patients with tertiary. 
syphilis who have not been treated will develop it (J.A. 105, 114, 198). Every 
physician who took the stand, with the exception of Dr. Warren, was asked to 
explain Plaintiffs’ exhibit 2. They all agreed that syphilis is not by definition 
a disease of the cerebrospinal system and that the relevant contraindication is 
limited to syphilis which has attacked the cerebrospinal system. It is apparent 
from their testimony tha this is a most elementary medical proposition. 

Moreover, defendants introduced without objection one of plaintiffs’ in- 
terrogatories to Winthrop-Stearns and the sworn answer thereto, which gave 
the following explanation of the contraindication (J.A. 219): 


"Q. If the answer to one or more of the subdivisions of 
Interrogatory 13, above, is in the affirmative, please make a 
complete statement of the exigencies sought to be avoided or 
protected against by giving notice to Providence Hospital that 
syphilis was a contraindication against the use of pontocaine as 
spinal anesthetic. 
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"A. The foregoing statement was made in view of some 
medical opinions which expressed reservations as to the use of 
a spinal anesthetic in cases where there existed a syphilitic 
involvement of the cerebrospinal system." : 


Plaintiffs' counsel did not attempt to impeach or contradict the unanimous 
testimony on this issue. Instead, he conceded in open court that Plaintiffs’ 
Exhibit 2 meant syphilis which had attacked the cerebrospinal system and 
that there was no evidence, expert or otherwise, to the ia iis (J.A. 225- 
226): 


"THE COURT: But you do agree, as I midaretand your 
last statement, that it must have reached that stage where it 
does affect the cerebrospinal system in order to be a contra- 
indication. 


"MR. McCARTHY: Well, I can't deny that. I me 
read anything else out of those words, your Honor. : 


*x* * * * *&* *€* *& * 


"THE COURT: Is there any evidence to show the con- 
trary? 


"MR. McCARTHY: I don't think so. 


* x* * * kK KK Kk * 


“THE COURT: * * * As you said a minute ago, all 
of the evidence shows that it means syphilis that has attacked 
the cerebrospinal system. 


"MR. McCARTHY: Syphilis which has caused disease 
of the cerebrospinal system. 


"THE COURT: That is right. 


"MR. McCARTHY: I won't recant what I said a moment 
ago and I can't disagree with what your Honor just said. | 


* * *&* Ke KK KK K * 

"I can't in good faith stand here and say to you that the 
words don't mean what they say right there in the Plaintiff's 
Exhibit No. 2 and I am not going to insult your Honor by saying 
they do. It means cerebrospinal disease as syphilis. | 


x* * * *€& *€* & K€ * 
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"THE COURT: Expert or no expert, there is no evidence 
other than the experts that it means that, is there? 


"MR. McCARTHY: Not thatI recall." 


It was urged below and it is urged here that the jury should have been 
free to rejectthe unanimous evidence as to the meaning of the contraindication 
and to find that all forms of syphilis constitute a contraindication. This sug- 
gestion is scarcely deserving of serious discussion. The plaintiffs have the 
burden d proof, and by their own concession they introduced no evidence 
whatsoever in support of their position. 

Even if there had been some evidence that Plaintiffs’ Exhibit 2 meant what 
plaintiffs would like it to me an, moreover, it could not su; port a verdict in 
plaintiffs’ favor because it should not have been admitted into evidence at all. 
The law in this jurisdiction is settled that medical treatises and articles 
may be used to impeach an expert's testimony, but they cannot be introduced 
as affirmative proof of medical facts. Cf. Dolcin Corp. v. FTC, 94 U. S. App. 
D. C. 247, 254, 219 F.2d 742, 748, certiorari denied, 348 U. S. 981; Garfield 
Memorial Hospital v. Marshall, 92 U. S. App. D. C. 234, 242, 204 F.2d 721, 
728. 

Here the sworn answer of Winthrop-Stearns established that Plaintiffs’ 
Exhibit 2 is nothing more nor less than a digest of certain medical treatises 
and articles dealing with the contraindications for spinal anesthesia. Such 
treatises and articles would concededly be inadmissible to prove what these 
contraindications are. Logically, a digest of such treatises and articles 
compiled by a drug manufacturer should be equally inadmissible for this 
purpose. In both situations, the document is unsworn and the opposing party 
has no opportunity for cross-examination. The digest is more objectionable 
than its source materials, if anything, because many of the factors which 
guarantee accuracy and objectivity in standard medical works are entirely 
lacking. The patent purpose of such digests is not to educate the medical 
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profession, but to protect the manufacturer against suits where the patient 
alleges failure to warn concerning the dangerous propensities of a product. 
Indeed, this was the basis of plaintiffs' claim against Winthrop-Stearns, and 
counsel for the company successfully urged that the pamphlet contained a 
warning adequate to exonerate his client (Tr. 705-708). , 

This case illustrates in a striking manner the dangers of admitting hear- 
say medical evidence. Plaintiffs urge that the pamphlet means one thing and 
defendants urge that it means something else. Defendants have had no op- 
portunity to cross-examine the author concerning the correctness of plaintiffs’ 
proposed interpretation. Fortunately, however, the interrogatories pro- 
pounded by plaintiffs themselves establish that the publisher of the pamphlet 
understood it in exactly the same way as the seven physicians who were called 
upon to interpret it at trial. Under these circumstances, the admission of 
the pamphlet was error, but the error was rendered harmless when Judge 
Morris withdrew its interpretation from the jury. 

It is thus clear that the only relevant contraindication to the use of 
spinal anesthesia is cerebrospinal disease caused by syphilis, variously 
characterized as cerebrospinal syphilis or neurosyphilis. It is equally clear 
that Day has failed to prove that he was suffering from cerebrospinal syphilis 
on the date of his operation. Plaintiffs concede there is no direct evidence 
that Day had syphilis of any type on this date (Brief, p. 32). His own 
family physician testified that Day did not have active syphilis of any type 
in June of 1950, despite the positive blood test (J.A. 174). He was satisfied 
to believe that Day had been-cured at Gallinger Hospital in 1946. The positive 
blood test can be explained by the recent administration of tetanus antitoxin, 
which admittedly causes false positive reactions, and by the fact that some 
patients who have been adequately treated and cured will exhibit positive re- 
actions for many years afterward (J.A. 166-167). , 
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There was no evidence of any description, moreover, that Day had ever 
suffered from cerebrospinal syphilis. This is admittedly a very serious di- 
sease, and one which does not cure itself. If Day was suffering from it in 
1951, he was suffering from it at the time of trial, because he received no 
treatment in the interim. ‘He had seven years to do what he says defendants 
should have done, namely, to test his spinal fluid for syphilitic involvement. 
The record does not disclose whether any such test was ever made, and 
the inference is irrefutable that, if it was made, it must have been negative. 
This effectively disposes of the contention that Day could not be expected to 
anticipate the defendants’ alleged negligence and have his spinal fluid tested 
before the operation.. As Judge Morris observed, the defendants cannot be 
liable for failure to discover a condition which did not exist (J.A. 228). Plain- 
tiffs had the burden of proving that it did exist, and they have completely 
failed to sustain this burden. 

Indeed, all of the evidence indicates that Day's syphilis was cured before 
it attacked his cerebrospinal system. Dr. Dani testified that primary and 
secondary syphilis do not attack the cerebrospinal system, and that only 
eight to ten percent of patients in the third stage who have never been treated 
develop cerebrospinal involvement (J.A. 114-115). This testimony was corro- 
borated by Dr. Bageant and it was never contradicted or impeached (J.A. 
198-199). Day’s own testimony was that he had secondary syphilis and that 
he had been treated (J.A. 46). Moreover, Dr. Fulcher stated that he con- 
tacted Gallinger Hospital and that two tests of Day's cerebrospinal fluid were 
negative prior to any treatment (J.A. 147). Plaintiffs vigorously attacked 
the veracity of Dr. Fulcher’s statement that he contacted Gallinger Hospital, 
but they never attacked the veracity of his statement that both spinal fluid 
tests were negative. Plaintiffs’ counsel offered the Gallinger Hospital record 
but later withdrew his proffer (Tr. 724). It is apparent from the colloquy 
of counsel that these records showed exactly what Dr. Fulcher said they 
showed (Tr. 695). 
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Judge Morris gave plaintiffs every possi ble opportunity to make out a 
jury case. He overruled defendants’ motions at the conclusion of plaintiffs' 
evidence and again at the conclusion of all the evidence, despite grave doubts 
as to the adequacy of plaintiffs' case (J.A. 179-180, 221). He later stated that 
he took this course only because it is preferable, wherever possible, to grant 
judgment n.o.v. instead of a directed verdict (J.A. 232-233). ! Here, however, 
it was not possible to send the case to the jury under instructions with any 
evidentiary support. In the course of argument on the motions for a directed 
verdict, defense counsel advised the court that they had tried to draft instruc- 
tions without success (J.A. 220). The court came to realize the impossibility 
of this task after an entire day of argument on proposed instructions. 

The turning point came when defendants requested an instruction that the 
only relevant contraindication was cerebrospinal syphilis (J A. 222-223). 
When plaintiffs’ counsel conceded that all of the competent and material evi- 
dence supported this instruction and that there was no evidence, expert or 
otherwise, to the contrary, the court was literally compelled to grant the 
requested instruction. Since there was no evidence that Day ever had cere- 

- brospinal syphilis, the court was then compelled to grant a directed verdict 
on this aspect of the case. 

Two recent federal cases fully support the action of the court below. 

The factual situation in Hall v. United States, 136 F. Supp. 187, affirmed, 

234 F. 2d 811, is strikingly similar to that in the case at bar, Plaintiff 
received pontocaine as a spinal anesthetic for childbirth in a naval hospital. 
She developed precisely the same symptoms as those described by Day and 
precisely the same diagnosis was made, namely, cauda equina neuritis. The 
medical testimony ascribed this condition to "sensitivity" to the drug. Plain- 
tiff's principal contention was that the pontocaine had been contaminated by 
the solution in which it was stored. The court ruled that plaintiff had failed 
to establish negligence and that the doctrine of res ipsa loquitur was not 
applicable, because plaintiff had failed to prove that cauda equina neuritis 


does not occur in the ordinary course of events without negligence. 
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Another strikingly apposite case is Ayers v. Parry, 192 F. 2d 181, 


certiorari denied, 343 U. S. 980. There plaintiff received spinal anesthesia 
for an operation and subsequently developed symptoms identical to Day's. 

He testified that he felt terrific pain when the needle was inserted and there- 
after lost consciousness. The expert witnesses stated that he was suffering 
from cauda equina neuritis caused by an "unusual reaction" to the anesthetic 
agent. The Court of Appeals affirmed a directed verdict for the surgeon and 
the anesthetist, holding that the jury could not be permitted to speculate 
concerning the cause of plaintiff's complaints. The opinion states, 192 F. 

2d at 185: 


"We think it is beyond dispute that the nerve roots which 
were damaged inthe process of producing anesthesia by inject- 
ing the drug into the spinal cord are within the region of treat- 
ment and that the cause of this injury to the nerve roots and its 
effect on the leg and adjacent organs must be explained by experts. 
When the expert testimony offered by the plaintiff ascribes the 
cause to the toxic quality of the injected drug as distinguished 
from the negligence of the anesthetist, that evidence is binding 
upon the court and the jury would not be permitted to speculate 
to the contrary." 


The Court of Appeals went on to hold that the doctrine of res ipsa loquitur 
was inapplicable, stating, 192 F. 2d at 185-186: 

"Because the unfortunate consequences suffered by plaintiff in 

themselves do not as a matter of common knowledge and exper- 

ience reveal lack of skill in the anesthetist, scientific opinion 

is clearly necessary to throw light on the subject. Seldom, 

indeed, would physicians administer a spinal anesthetic if they 


are to be held responsible solely for an adverse reaction of the 
anesthetic on the nerve roots." 


The necessity for expert testimony under these circumstances has been 
recognized by this Court. Rodgers v. Lawson, 83 U. S. App. D. C. 281, 170 
F. 24157. It is likewise established in this jurisdiction that res ipsa loquitur 
does not apply in a medical malpractice case where the injury is one which 
may occur even though proper skill and care are exercised. Johnston v. Rodis, 





21 ) 
102 U. S. App. D. C. 209, 251 F. 24917. Consequently, the Hall and Ayers 
cases are in accord with District of Columbia law, and their factual similari- 
ty tothe case at bar gives them virtually controlling weight here.: 


B. There Was No Evidence that Providence Eospital or Dr. Dani Breached 


Any Duty Owing to Hugh A. Day in Connection with the Selection of Anesthesia. 


The evidence is uncontroverted that Dr. Fulcher made the decision to 
use spinal anesthesia in this case. Providence Hospital made the decision 
to use pontocaine, rather than some other durg, but the evidence is also 
uncontroverted that the relevant contraindications are equally applicable to 
all of the agents commonly used for spinal anesthesia. Consequently, even 
if Day were suffering from a disease which contraindicated spinal anestuesia, 


there has been no showing of negligence on the part of Providence Hospital 
or Dr. Dani. | : 
Dr. Fulcher testified that he discussed the selection of anesthesia with 


Day in his office on January 10, 1951 (J.A. 120-121). He admitted that 

he made the decision to recommend spinal anesthesia, and the hospital 
merely selected the anesthetising agent (J.A. 141, 144). He said that he 
selected spinal anesthesia, rather than inhalation anesthesia, because at that 
time he preferred it for lumbar laminectomies and also because Day had a 
history of lung trouble (J.A. 144). He said that Day had had pneumonia three 
times, that Day had been rejected by the military forces because of a lung 
condition, and that he had seen Day's chest x-rays taken at Doctors Hospital 
which showed the lung lesion, which was all the more reason why a spinal 
anesthetic should be chosen in this case (J.A. 144). According to Dr. Fulcher’s 
testimony, he gave due consideration to Day's history of syphilis, but con- 
cluded that Day never had cerebrospinal syphilis, which is the only form of 
syphilis constituting a contraindication for spinal anesthesia. Dr. Fulcher 
stated that he based this conclusion upon three factors: first, a Wassermann 
test and a colloidal gold test of Day’s spinal fluid performed at Gallinger 
Hospital prior to treatment were both negative; second, a most thorough 
neurological examination performed in Dr. Fulcher's office revealed no 
evidence of cerebrospinal syphilis; third, a Kahn test ordered by Dr. Fulcher 
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at Providence Hospital was negative (J.A. 147). In summary, Dr. Fulcher 
testified that he decided spinal anesthesia was preferable in Day's case, and 
he reached this decision after a careful investigation of all pertinent me dical 
data. 

Day himself testified that he had a conversation with Dr. Fulcher concern- 
ing the selection of anesthesia in which he expressed a preference for sodium 
pentothal but was overruled (J.A. 38). He placed this conversation in the 
operating room, whereas Dr. Fulcher placed it in his office, but this conflict 
is immaterial. Likewise, Dr. Dani testified that it was the general practice 
at Providence Hospital for the surgeon to state whether he wanted spinal or 
inhalation anesthesia (J.A. 104, 107). The head of the anesthesiology depart- 
ment then decided on the agent (J.A. 107-108). For example, if a surgeon 
requested spinal anesthesia, the head of the anesthesiology department would 
decide whether to use pontocaine, procaine, nupercaine, or some other drug 
in each case. If, on the other hand, a surgeon requested inhalation anesthesia, 
the department head would then decide whether to use ether or some other gas. 

Plaintiffs’ counsel conceded below that cerebrospinal syphilis is a con- 
traindication for any spinal aesthetic, and not merely for pontocaine (Tr. 
332). This concession was compelled by Winthrop-Stearn's answer to plaintiffs' 
interrogatory number 14 (J.A. 219). It is further supported by the testimony 
of Drs. Fulcher and Dani (J.A. 107, 145-146). There is no contrary evidence 
in the record. 

Plaintiffs now urge that if one defendant is liable, all are liable (Brief, 

p. 25). Counsel for Dr. Fulcher has adopted this position (J.A. 178-179), but 
Providence Hospital and Dr. Dani have always taken the position that they did 
not make the decision to use spinal anesthesia in this case and that they are 
not legally responsible even if plaintiffs could prove that it was an improper 
decision, which, of course, these defendants deny (Tr. 331-332, 761-766). 

It was suggested below and it has been suggested on appeal that the final 
decision as to the type of anesthesia rests with the hospital's department of 
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anesthesiology. The record, however, is absolutely barren of " evidence to 


support this suggestion. 

In general, a hospital and its employees have a duty to carry ‘out the orders 
of the attending physician in a careful and proper manner. They do not have 
an obligation to investigate the propriety of such orders, except in rare cases 
where the order is so egregiously improper on its face as to put them on 
notice of some mistake or error. There is no suggestion that the order for 
spinal anesthesia falls within this narrow exception. The contention seems 
rather to be that Dr. Fulcher relied upon the hospital to investigate the 
advisability of spinal anesthesia. Dr. Fulcher’s own testimony, however, 
expressly negates any such reliance. He testified that he made his own inves- 
tigation, an investigation so thorough that any further investigation by the 
hospital would have been utterly. superfluous. : 

In plaintiffs’ view, ''the grave question remains as to whether under the 
evidence and the inferences logically drawn therefrom, . . . Dr. Fulcher 
actually did what he said he did" (Brief, p. 33). This "grave question" does 
not affect the rights of Providence Hospital and Dr. Dani. Insofar as they 
are concerned, the question is not whether Dr. Fulcher did what he said he 
did, but only whether they were entitled to assume in January of 1951 that he 
did what he said he did. The latter question compels an affirmative answer. 
Plaintiffs now attack Dr. Fulcher’s credibility, but these defendants were 
certainly not obligated to attack it eight years ago by investigating his investi- 
gation. 

When a qualified neurosurgeon admits a patient to a hospital for an opera- 
tion and requests spinal anesthesia, the hospital must be entitled to assume 
that he has made whatever investigation he believes necessary to ascertain 
whether the patient is then suffering from some disease which would make 
spinal anesthesia inadvisable. Especially is this true with reference to 
cerebrospinal diseases, which fall within a neurosurgeon's specialized field of 
practice. If a community standard is necessary to establish the respective 
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duties of surgeon and hospital in this sphere, it is supplied by Dr. Fulcher's 
own testimony that he, as the surgeon, assumed the responsibility of making 
such investigation. The already high cost of medical care in this community 
would be needlessly increased by a rule requiring hospital personnel to 
duplicate an investigation by the patient's private physician before carrying 
out his orders and recommendations. 

Squarely in point is the decision of this court in Sweeney v. Erving, 
35 App. D. C. 57, affirmed, 228 U. S. 233. There plaintiff was under treatment 
for a fractured rib by a surgeon who referred her to the defendant, an x-ray 
specialist, for further diagnosis. The specialist x-rayed her on four occasions 
in an effort to obtain a satisfactory film. Plaintiff claimed that her body was 
severely burned on the last occasion. This court held that the trial judge 
properly denied an instruction imposing liability upon the specialist if he 
failed to investigate the possibility that plaintiff might be predisposed to 
x-ray burns, on the ground that there was no evidence of any such predis- 
position and on the further ground that defendant was justified in relying on 
the judgment of the surgeon who referred plaintiff for x-rays. In affirming, 
the Supreme Court stated, 228 U. S. at 242-243: 


"Nor could it be said, as matter of law, that defendant had under- 
taken any duty requiring him to make special study or inquiry 
respecting plaintiff's condition or the possibility of injury to her, 
or to advise her of such possibility of injury; for there was testi- 
mony, already referred to, that would have warranted a finding 
that Dr. Kerr had assumed the responsibility of advising the 
plaintiff respecting the propriety of her submitting to the opera- 
tion."’ 


C. There Was No Evidence that the Administration of Spinal Anesthesia 


to a Patient with Cerebrospinal Disease Could Cause This Type of Injury. 


Even if plaintiffs had established that Day was suffering from cerebro- 
Spinal syphilis and that these defendants nevertheless determined to give him 
spinal anesthesia, their case would still have a fatal flaw. Causality is an 
essential element of any malpractice action, and there is no evidence whatsoever 
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that Day's present complaints were the result of administering spinal anes- 
thesia to a patient with cerebrospinal syphilis. 

None of the eight physicians who testified in this case were asked whether 
saddle paralysis is a natural or probable or possible result of administering 
spinal anesthesia to a patient with cerebrospinal syphilis. None of them were 
asked whether the presence of cerebrospinal syphilis increases the chances 
of saddle paralysis following spinal anesthesia. None of them were asked 
whether the danger of saddle paralysis is the reason why spinal anesthesia 
is contraindicated for patients with cerebrospinal syphilis. Concededly, 
plaintiffs had the burden of proving that Day's present condition was caused 
by the alleged negligence of defendants in selecting spinal anesthesia for a 
syphilitic patient, and they did not introduce one line of testimony to satisfy 
that burden. 

Plaintiffs seek to rely upon an inference drawn from the Winthrop-Stearns 

pamphlet (Plaintiffs' Exhibit 2). The first page of this pamphlet lists eleven 
classes of contraindications, including cerebrospinal disease (J.A. 22). The 
second and third pages list seven classes of complications and side effects: 
(1) vasomotor paralysis; (2) respiratory paralysis; (3) meningitis; (4) palsies, 
which include "paralysis affecting the legs and anal and vesical sphincters"; 
(5) headache; (6) nausea; and (7) systemic side effects, which include syncope 
and convulsions (J.A 23-24). : 

It is suggested in plaintiffs' brief that spinal anesthesia can cause saddle 
paralysis in a patient with cerebrospinal syphilis because the Winthrop- 
Stearns pamphlet includes cerebrospinal syphilis as a ''contraindication" and 
saddle paralysis as a "complication" (Brief, pp. 26, 35). This suggestion, 
however, is the merest speculation. Medically, it is most unlikely that any of the 
eleven contraindications could cause all of the seven complication s. Perhaps 
cerebrospinal syphilis is a contraindication only because it increases the 
danger of respiratory paralysis (complication #2). Perhaps it is a contra- 
indication only because patients with cerebrospinal syphilis usually develop severe 
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and permanent headaches following spinal anesthesia (complication #5). Per- 
haps it is a contraindication because it increases the danger of both meningitis 
(complication #3) and syncope and convulsions (complication #7). If, as 
plaintiffs claim, it is a contraindication because it causes saddle paralysis, 
their failure to produce one line of testimony to this effect is difficult to 
understand. Speculation cannot be substituted for proof on so vital an issue. 

In Kasmer v. Sternal, 83 U. S. App. D. C. 50, 52, 165 F. 2d 624, 
626, | this court refused to permit speculation as to whether plaintiff's 
cancer of the tongue had been caused by the defendant dentist's treatment. 
This court there stated: 


"Here, as we have seen, we have a case in which there is 
not a jot or tittle of evidence as to what caused the cancer. There 
is accordingly a total lack of evidence on which to base a conclu- 
sion that anything defendant did or failed to do produced that result. 
In such a case a jury may not speculate, and this is true even if 
it were shown that what defendant did might or might not have 
caused the cancer, for in such case the vital question would still 
be left wholly in the realm of conjecture." 


A recent per curiam decision in accord is Morrison v. Central Dispensary, 
D. C. Cir., No. 14,332, decided October 16, 1958, where the trial judge directed 
a verdict in a malpractice action on the ground, inter alia, that the sole evidence | 
. Qf causality was hearsay. See also Ayers v. Parry, supra. 


D. There Was No Evidence that the Manner in Which the Spinal Anesthesia 
Was Administered Could Cause This Type of Injury. 


Plaintiffs urge that "there was evidence of an improper technique in ad- 
ministering the spinal by Dr. Dani known and observed by the codefendant Dr. 
Fulcher" (Brief, p. 26). They rely upon Day's testimony that Dr. Dani hit 
bone before he succeeded in penetrating the spinal canal, and that Dr. Fulche 
was present and offered his assistance, which was declined (J.A. 38-39). The 
difficulty with this theory of the case is again the absence of evidence as to 
causality. 
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There was no testimony from any witness that the alleged manner in 
which the anesthetic was administered could be the cause of Day's present 
symptoms, much less that it was the cause. Dr. Fulcher testified that in 
his opinion it could not be the cause (J.A. 141-142). Dr. Gallagher testified 
that Day had a "lesion" of the cauda equina, that "lesion" means any ab- 
normal change, and that a "lesion" can be caused by trauma (J.A. 191-192). 

If "lesion" is defined to include any abnormal change, it is obvious that lesions 


_ can be caused by trauma. Fractures and bruises, for example, are both 


abnormal changes which can be caused by trauma. Dr. Gallagher went on 

to testify, however, that Day's "lesion" was not caused by the insertions of the 
anesthetic needle (J.A. 193-194). In other words, it was chemical and not 
traumatic in origin. Dr. Bageant testified that cauda equina neuritis could 

be caused by trauma, among other things, but he explained that he meant trauma 
in the sense of a severe accident (J.A. 206). Both Dr. Gallagher and Dr. 
Bageant were of the opinion that Day's paralysis was caused by a chemical 
reaction (J.A. 183, 197), and their testimony cannot be distorted to prove 

that it was caused by the insertion of the needle. : 

Moreover, Day's own testimony shows that his present ne could 
not be the result of nerve injury by repeated insertions of the needle. He 
testified that the needle hit his backbone repeatedly but it entered the spinal 
canal only once (J.A. 38-39, 59). It is not disputed that his condition was 
caused by damage to a nerve plexus known as the cauda equina. Dr. Dani 
testified that the cauda equina is inside of the spinal column at the point where 
the needle was admittedly inserted (J.A. 98-99). This elementary principle 
of anatomy is not disputed. No matter how often the needle hit the outside 
of the spinal column, therefore, it could have come into contact with the 
cauda equina only once. Plaintiffs misstate the record when they suggest 
that ''an invasion of the spinal column repeatedly done with a sharp needle" 
(Brief, p. 38) could have injured Day's cauda equina, because Day himself 
testified that the needle invaded his spinal column only once. 
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The cases cited in the preceding sections of this brief establish the 
necessity for clear proof of causality in a medical malpractice case. In the 
words of the trial judge, there is nothing which "approaches substantial 
evidence that the injection of the needle caused the condition of which this 
plaintiff complains" (J.A. 231). 


tf. The Court Below Did Not Commit Prejudicial Error in Restricting 
Plaintiffs’ Cross- Examination of Defendants’ Medical Witnesses. 


The suggestion that the trial judge committed prejudicial error in restrict- 
ing plaintiffs’ cross-examination of defendants’ medical witnesses is plainly 
frivolous, because this case did not go to the jury. Judge Morris did not have 
any occasion to pass upon the qualifications and credibility of defendants’ 
witnesses, and consequently plaintiffs are in no position to complain that they 
were denied an opportunity to attack the qualifications and credibility of these 
witnesses. The court directed a verdict because plaintiffs had failed to prove 
that Day was suffering from any condition contraindicating spinal anesthesia 
or that Day’s present condition was caused by the manner of administering 
the anesthetic. Plaintiffs could not have sustained their burden of proof on 
these issues by any attack upon the qualifications and credibility of defense 
witnesses, no matter how successful. No impeachment of defendants' medical 
experts could constitute affirmative proof that Dey had cerebrospinal syphilis 
in January of 1951 or that his present condition was caused by the insertion of 
the anesthetic needle. No weakness in defendants’ case could remedy the 
fatal weakness in plaintiffs' case. 

Moreover, the three insolated rulings assigned as error were well within 
the realm of sound judicial discretion.. When plaintiffs" counsel asked Dr. 
Gallagher whether cauda equina neuritis could have other causes besides 
sensitivity to the anesthetising agent, counsel for defendant Fulcher made 
the following objection (J.A. 190): 
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"MR. WELCH: If the Court please, I think it is immaterial 

and irrelevant in the case whether it can have other causes. I 

think the cases are very explicit that the proper testimony is not 

what causes can there be but do you have an opinion as to what is 

the cause, and, if so, give it. And then if counsel has some other 

specific hypothetical question to ask, it might be correct." 

It would have needlessly protracted an already protracted trial to inquire 
about the possible cause of cauda equina syndrome in other patients. If 
plaintiffs counsel was dissatisfied with Dr. Gallagher's testimony as to other 
possible causes of this patient's syndrome, he could and should have pro- 
pounded specific hypothetical questions, as defense counsel virtually invited 
him to do. For example, he could have asked the witness whether, assuming 
the evidence showed that Day was suffering from cerebrospinal syphilis in 
January of 1951, that could be the cause of his present symptoms. Counsel's 
decision not to pursue this avenue of inquiry cannot be aie bras into 
error on the part of the trial judge. : 

Dr. Bageant, an anesthesiologist, testified that only cerebrospinal syphilis 
constitutes a contraindication for spinal anesthesia (J.A. 198-199). Judge 
Morris properly refused to permit cross-examination concerning the various 
stages of the disease and how long it takes for one stage to go into the next 
stage, a complex subject which is entirely outside the realm of anesthesiology 
(J.A. 201-204). Likewise, when Dr. Watts testified that only cerebrospinal 
syphilis constitutes a contraindication for spinal anesthesia, J udge Morris 
properly refused to permit cross-examination concerning the various tests 
for determining whether syphilis had affected the nervous system (J.A. 215). 
This is likewise a complex subject which has little relevance to the direct 
testimony of the witness. | 

Plaintiffs concede that the extent of cross-examination is within the 
discretion of the trial judge (Brief, pp. 38-39). This court has repeatedly 
stated that there can be no reversal for restriction of cross-examination unless 
the trial judge abused his discretion. Natvig v. United States, 98 U. S. App. 
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D. C. 399, 236 F. 2d 694, certiorari denied, 352 U. S. 1014; Wright v. United 
States, 87 U. S. App. D. C. 67, 183 F. 2d 821. Here the transcript alone is in aii 
excess of a thousand pages, and voluminous medical records were introduced 4 
into evidence. The efforts of the trial judge to avoid needless protraction “a 


of an already protracted trial do not constitute an abuse of discretion. : Indeed, 
the record as a whole demonstrates that Judge Morris evidenced scrupulous 
regard for plaintiffs’ rights, affording them every possible opportunity to 
establish their case. 


CONCLUSION 


For the foregoing reasons, these defendants respectfully submit that the 
judgment of the court below should be affirmed. 


Edward Bennett Williams 
Thomas A. Wadden, Jr. 
Agnes A. Neill 


1000 Hill Building 
Washington, D. C. 


Counsel for Appellees Providence 
Hospital and Dr. Asam Dani. 
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the Court directed a verdict for the defendants. 


2. The question is whether the plaintiff, in cross- 
examination of defendants’ expert medical witnesses, had 
a right to examine said witnesses in a field of medical 
specialization upon which they did not qualify ov testify 
at all on direct examination. 


3. The question is whether an averment in defend- 
ants’ pre-trial statement, as here quoted, constitutes an 
admission that plaintiff suffered from a specific disease 
which plaintiff sought to prove but was unable to prove: 


“This defendant is informed and believes and there- 
fore avers that plaintiff’s disability and injuries are 
contributed to, if not entirely caused by, conditions 
of diseases and infections suffered by plaintiff un- 
founded of and unrelated to the circumstances of this 
case.” 
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APPELLEE FULCHER’S STATEMENT OF THE CASE 


The ‘real plaintiffs in interest are Hugh A. Day, IIL, 
and Louise Day, husband and wife. London & Lanca- 
shire Indemnity Company is a use plaintiff. 


O. Hugh Fulcher, a defendant, is a neurological sur- 
geon. 


In June 1950, Hugh A. Day, as a result of and in the 
course of employment was injured. The employment was 
in the State of Maryland. Employer was covered by 
compensation insurance with London & Lancashire In- 
demnity Company. The company made payments to and 
on behalf of Day, as required by the State statutes and 
their policy of insurance, in excess of $9,000.00. 


Defendant, Providence Hospital, Inc., is a general hos- 
pital. 


Defendant, Dr. Asam Dani, is a doctor of medicine 
and was a salaried employee of defendant Providence 
Hospital as an anesthetist in the hospital’s department 
of anesthesiology, his superior, chief of the department, 
was Dr. Devlin, who was also an employee of defendant 
hospital. 


During the course of treatment for the injuries suf- 
fered in June 1950, Hugh A. Day first was treated by 
Dr. John Warren who testified as a witness for plaintiff. 
(J.A. 161-174). He treated Day from June 5, 1950. The 
principal injury was a nail puncture of the left foot, 
(J.A. 161). He then treated Day for tetanus antitoxin 
reaction (serum reaction), (J.A. 162-173). He also treated 
Day for low back pain, (J.A. 168); diathermy treatment 
and massage, (J.A. 32). 


Dr. Warren referred Day to Dr. O’Donnell, (J.A. 32). 


Dr. O’Donnell referred Day to defendant, Dr. O. Hugh 
Fulcher, (J.A. 33), in December 1950. 
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Dr. Fulcher examined Day and took a history of in- 
juries and past diseases. He learned from Day that Day 
had had syphilis, (J.A. 33) and treatment for syphilis at 
Gallinger Hospital (D. of C.) in 1945; penicillin treat- 
ment, (J.A. 35). Dr. Fulcher hospitalized Day at de- 
fendant Providence Hospital, January 12 (1951). He had 
a dise problem (ruptured) intervertebral dise, (J.A. 118- 
119). A myleogram test was performed—x-ray picture 
made and x-ray visual examination under fluroscope was 
done, (J.A. 119-120). Dr. Fulcher’s clinical opinion was 
confirmed as to the need for operation on the dise condi- 
tion, by the flurosecopie examination, (J.A. 120). 


In the hospital there was posted or listed on the board 
the patients name—operation—time—kind of anesthesia 
—name of anesthetist—operating room and Dr. Fulcher’s 
name, (J.A. 75). Surgeon (Dr. Fulcher) did not write 
anything on the board. Entries were made on the board 
by the head of the department (anesthesia department) 
or he might instruct nurse (J.A. 108). 


Surgeon decided type of anesthesia, whether spinal or 
inhalation. Hospital anesthesia department head (Dr. 
Devlin) made decision as to which anesthesia agent or 
drug would be employed, (J.A. 107-108-141). The drug 
employed in this instance was pontacaine. The decision 
to employ pontacaine was made by the anesthetic depart- 
ment (hospital), (J.A. 141). 


The operation, surgery, proceeded smoothly; the rup- 
tured disc was removed; a fusion (bone) was not re- 
quired, (J.A. 123-124). 


Nothing more need be stated about the surgery per- 
formed by defendant Fulcher. It is admitted that no 
claim is made, and there is no evidence to indicate that 
any of the injuries claimed by plaintiff, Hugh A. Day, 
III, resulted from the surgical operation performed by 
defendant, Fulcher (appellants’ page 18). 
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The gist of the plaintiffs’ (appellants’) theory is, ‘the 
improper selection and administration of a spinal type 
of anesthetic’ (appellants’ brief 18). 


This' theory on its face embodies two phases: 


I. Selection of the drug to be employed in the anes- 
thesia, or, selection of the anesthetic agent, and, 


II. The mechanics of administering the selected drug 
or agent. 


There is in the record much testimony that would in- 
dicate that the hospital employed anesthetist, Dr. Dani, 
had difficulty in the mechanics of administering the spinal 
anesthetic agent; 18 attempts before, on the 19th, the 
needle was correctly inserted between the vertebrae; that 
the attempts caused the plaintiff, Hugh A. Day’s legs and 
arms to jump and caused pain, etc. (J.A. 54, 55, 56, 57, 
58, 59, 60). All of such testimony was given by said 


plaintiff only. Dr. Dani denied those allegations, (J.A. 
96-103). 


There is direct, medical expert testimony that such 
attempts did not cause plaintiffs’ alleged damage and 
injury, (J.A. 193-194). There is absolutely no evidence 
that such mechanical difficulty in administering the anes- 
thesia agent—trying to insert the needle between the 
vertebrae—if it did occur, did or could cause the in- 
juries complained of in this case. No testimony was 
offered on this issue by the plaintiff. 


There is abundant evidence that the drug anesthetic 
agent, pontacaine caused all of plaintiff, Hugh A. Day’s, 
injuries and disability. 


All of the medical expert testimony was to the effect 
that syphilis is not a contraindication to use of the drug 
pontacaine for spinal anesthesia; that cerebrospinal dis- 
ease is a contraindication. 
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There was absolutely no evidence or testimony that the 
plaintiff, Hugh A. Day, ever had cerebrospinal disease; 
whether caused by tumor, meningitis, syphilis or anything 
else. 


There was absolutely no evidence or testimony offered 
by plaintiff tending to prove that Hugh A. Day ever had 
any syphilis involvement of the cerebrospinal system. 


Winthrop-Stearns, manufacturers and distributors of 
the drug pontacaine, testified by interrogatory that the 
warning of contraindication concerned “cases where there 
existed a syphilitic involvement of the cerebrospinal sys- 
tem.”, (J.A. 219) and refer to page J.A. 22, contraindica- 
tion #1). All of the expert medical testimony was to 
the same effect. Even appellants’, plaintiffs’, counsel fin- 
ally admitted in discussion of the point with the Court 
that the language of the contraindication memoranda 
meant ‘cerebrospinal disease’, (J.A. 226). Plaintiffs’ coun- 
sel simply insisted upon arguing that a jury of laymen 
could determine that the language of the contraindication 
memoranda meant something different from what the 
manufacturers and distributors and all of the expert 
medical witnesses testified that the language did mean. 
In other words, appellant contends that in spite of the 
manufacturers and in spite of the expert medical wit- 
nesses the jury should have been permitted to speculate 
as to whether a history of the simple syphilis that did 
not involve the cerebrospinal system and constitute cereb- 
rospinal disease, would preclude administration of pon- 
tacaine. (See appellants’ counsels’ admission to direct 
questions by trial Court, J.A. 225). 


Upon motions for directed verdict the trial court in 
substance ruled as to the issues, that, (I) plaintiff proved 
that he had been operated upon for a ruptured spinal 
disc under spinal anesthesia, (II) that the anesthetic 
agent was pontacaine, (III) that plaintiff had had simple 
syphilis and had been treated therefore prior to the said 
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operation, (IV) that plaintiff failed to offer any evi- 

dence that he had cerebrospinal disease at any time a 
prior to or at the time of the administration of the spinal 
anesthestic, (V) that all of the medical evidence as well 
as the testimony of the manufacturers of the drug was 
to the effect that a history of simple syphilis did not 
constitute a contraindication to the administration of the 
drug, (VI) that all of the competent medical testimony 
as well as the testimony of the manufacturers of the 
drug was to the effect that cerebrospinal disease was a 
contraindication whether caused by syphilis or numerous 
other possibilities, (VII) that plaintiff, admittedly had 
produced no evidence to contradict or show otherwise e 
than as testified by the manufacturers and the medical 

expert witnesses, (VIII) that all of the competent medical ” 
expert ‘testimony was to the effect that plaintiff’s dam- 
ages and injuries were caused by the drug pontacaine and, 
(IX) that there was absolutely no evidence in plaintiffs’ 
ease to show that the defendant was negligent in any 
respect in the selection and use of pontacaine as the 
anesthetic agent for plaintiffs’ operation under all of the 
circumstances of the case. 


® 


¢™ 
STATUTES INVOLVED 
Federal Rules of Civil Procedure, rules 43(b) and 
\ 


26(d) as same may be applicable. 
STATEMENT OF POINTS ™ 


1. Viewed in accordance with law the evidence pre- 
sented’ no question of fact upon any fundamental issue 
of the case, either causation of the plaintiffs’ alleged 
damages and injuries or negligence as alleged in the 
selection and use of anesthetic drug. 


| 
2. The trial Court properly restricted appellants’ at- 
tempts to cross-examine expert medical witnesses in a 
field of specialization different from that in which they 
were qualified and testified in direct examination. 
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3. The trial Court properly excluded from evidence an 
averment in defendants’ pre-trial statement which was 
a general averment and not a specific admission of a 
material fact in plaintiffs’ case. 


SUMMARY OF ARGUMENT 


This defendant, appellee, Dr. O. Hugh Fulcher, shall 
direct his summary of argument and argument to the 
questions presented, points stated, evidence, testimony 
and rulings of the trial Court only as such matters di- 
rectly concern the status of this defendant. 


Appellants’ contend that this defendant was guilty of 
negligence in, ‘the improper selection and administration 
of a spinal type of anesthetic’, as stated in appellants’ 
statement of case, appellants’ brief, page 18. “Plaintiffs’ 
complaint paragraph #14 (J.A. 4) charges negligence 
against this defendant in the matter of selecting ponta- 
caine as the anesthetic drug, and also, charges this de- 
fendant with negligence and carelessness in the prepara- 
tion of the drug for administration as an anesthetic, and 
in the actual administration of said drug into plaintiff’s 
body as an anesthetic agent. Said complaint further 
charges negligence against this defendant in the perform- 
ance of the surgical operation. 


Plaintiff, appellant, has specifically abandoned the alle- 
gation of negligence in the performance of surgery by 
this defendant. 


The evidence and testimony presented raised no ques- 
tions of fact to be decided by the jury with respect to 
the remaining allegations of negligence and therefore the 
trial court properly directed a verdict in favor of this 
defendant. 


Appellant plaintiff contends that the trial Court erred 
in restricting plaintiffs’ right of cross-examination of de- 
fendants’ witnesses. Plaintiff insists that the trial Court 
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restricted plaintiffs’ counsel from pursuing proper cross 
inquiry into subject matters opened up by defendants’ 
witnesses on direct examination. This contention is not 
correct. Defendants’ witnesses, in this category, were 
called upon and questioned either as neurological surgeons 
or as anesthesiology specialists. The testimony on direct 
examination was directed to the proper medical interpre- 
tation of the contraindication to the use of pontacaine as 
published by the manufacturers as well as to the actual 
medical contraindications to the use of said drug for 
spinal anesthesia. The witnesses also gave their expert 
medical opinion as to the cause of the damages and in- 
juries claimed of by piaintiff Hugh A. Day. All who 
testified on this issue agreeing in substance that plain- 
tiffs damages and injuries resulted from a chemical sensi- 
tivity to the drug, an abnormal response, a violent irri- 
tation set up by the drug around the nerve roots, a 
chemical irritation or radiculitis, a hypersensitivity to 
the anesthestic, a chemical type of damage, a idiosyn- 
eracy, an unusual reaction to the solution. 


The unmistakable substance and import of the expert 
medical testimony of all of the witnesses, who testified 
to the issue, was that syphilis per se was not a contra- 
indication to the use of the drug pontacaine. That cere- 
brospinal disease was a contraindication; that unless 
syphilis had progressed to involvement of the cerebro- 
spinal system and created cerebrospinal disease, there 
would be no contraindication. 


Plaintiffs’, appellants’, attorney undertook to cross- 
examine defendants expert medical witnesses improperly 
and the trial Court was correct in restraining such cross 
interrogation. In one or more instances plaintiffs’ attor- 
ney undertook to develop on cross-examination in a broad 
and general manner other possible causes of such cauda 
equina syndrome as that suffered by plaintiff. The Court 
correctly restricted the inquiry as to whether in the 
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opinion of the expert witness there were other circum- 
stances which may have caused the condition in plain- 
tiffs’ case, (J.A. 191). In one or more other instances 
plaintiffs’, appellants’, counsel undertook to go beyond the 
scope of direct examination to try to ellicit from witnesses 
answers and information concerning the various stages 
and development of syphilis which the trial Court cor- 
rectly prohibited, (J.A. 201-202-203-204-215); also plain- 
tiffs’ attorney attempted to develop on cross-examination 
matters concerning the possibility of various tests which 
might be made for the determination of various diseases 
of the cerebrospinal system. The Court properly re- 
stricted plaintiff’s effort inasmuch as plaintiff had failed 
to prove the existence of a specific disease which right- 
fully could be considered as a contraindication to the 
use of the drug, (J.A. 207). 


Appellants’ complaint of being improperly restricted 
in cross-examination of defendants’ witnesses is not sup- 
ported by the facts and record. 


This defendant is not legally responsible or answerable 
if damage were caused to plaintiff by faulty technique 
by the anestheologist in the administration of the drug. 
Dr. Dani was supplied or provided by the defendant 
hospital in this instance as an expert anestheologist to 
administer the anesthesia drug. This defendant, Dr. 
Fulcher, had no authority to regulate or control Dr. 
Dani’s technique of procedure. However, it is immaterial 
as to whether this defendant might be jointly responsible 
with the defendant hospital for improvident or negligent 
administration of the drug inasmuch as there is abso- 
lutely no competent evidence in the case that the me- 
chanics of administration did or could have caused piain- 
tiffs’ alleged damage and injuries. The only positive 
direct testimony on the issue is that, if the alleged 17 
or 18 attempts to enter the spinal canal did occur, they 
had nothing to do with plaintiff’s alleged damaged con- 
dition, (J.A. 193-194). 
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Plaintiff appellant unduly belabors in his brief, exactly 
as he did during the course of trial and on argument of 
the motions for directed verdict, his point and contention 
with respect to the taking or making of a Kahn test or 
other tests for the presence of syphilis. The point creates 
a shadow without substance. There was no denial that 
plaintiff had previously had, and been treated for syph- 
ilis. There was denial that plaintiff had syphilis at the 
time of the operation and administration of pontacaine 
anesthesia. There was no competent evidence by plain- 
tiffs’ witnesses that plaintiff did have syphilis at the 
time of the operation and administration of pontacaine. 


In any event it is utterly immaterial if plaintiff did 
or did not have syphilis. All of the expert medical testi- 
mony is unqualifiedly to the effect that the presence of 
syphilis would not be a contraindication to the use and 
administration of pontacaine unless it involved the cere- 
brospinal system resulting in the presence of cerebro- 
spinal disease. There was not a scintilla of evidence in 
plaintiffs’ case that plaintiff had any cerebrospinal in- 
volvement or cerebrospinal disease. 


It is immaterial as a matter of law that the complica- 
tions, damages and injuries, side effects or whatever they 
may be called in plaintiffs’ case are unusual. It is ad- 
mitted that they are unusual but it is amply proved in 
this case that they occurred solely because of an idiosyn- 
eracy in the plaintiff himself or an unusual reaction of 
the plaintiffs’ tissues and nerve roots. 


The final point raised by appellant is with respect to 
the refusal of the Court to permit plaintiff appellant to 
introduce as evidence and read to the jury, defendants’ 
pre-trial averment, on the theory that said averment was 
the admission of a fact material to plaintiffs’ case and 
contrary to defendants’ own proof. Appellee responds 
that the averment referred to was not an admission such 
as appellant contends and that the trial Court properly 
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refused to permit appellant plaintiff to introduce it in 
evidence and read it to the jury as is more fully dis- 
cussed in appellees’ following argument. 


ARGUMENT 


1. VIEWED IN ACCORDANCE WITH LAW, THE 
EVIDENCE PRESENTED NO QUESTION OF FACT 
UPON ANY FUNDAMENTAL ISSUE OF THE CASE 
EITHER CAUSING THE PLAINTIFF’S ALLEGED 
DAMAGE AND INJURIES OR NEGLIGENCE AS AL- 
LEGED IN THE SELECTION AND USE OF ANES- 
THETIC DRUG. 


For the purpose of simplicity in statement hereinafter 
we shall refer to appellants as plaintiff and appellees as 
defendant. 


Plaintiffs’ argument sets forth in full length the lan- 
guage of the trial Court in directing a verdict against 
plaintiff and in favor of defendant. It is noted that the 
language of the Court was carefully chosen and clear and 
precise concerning the status of the evidence with respect 
to the material and basic issues. 


The real issue or question on this appeal is whether the 
trial Courts’ conclusions, so expressed in directing ver- 
dicts for defendants, is correct and supported by law and 
the facts of the case as developed in testimony and evi- 
dence. 


As plaintiffs’ counsel has clearly stated, the gist of the 
plaintiffs’ case is a dual allegation to the effect that 
defendant negligently selected the drug pontacaine to be 
used as anesthetic agent and negligently and carelessly 
administered the anesthetic, thereby causing plaintiffs 
alleged damages and injuries. 


In plaintiffs brief in this Court, plaintiff uses confusing 
language as was done also throughout the trial of the 
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case in the Court below. Plaintiff refers to an improper 
selection of ‘a spinal type of anesthetic’. There was no 
attempt whatever in the trial of the case below to prove 
that ‘a spinal type of anesthetic’ was incorrect or im- 
proper for use in connection with plaintiff’s operation. 
Spinal anesthesia as distinguished from inhalation anes- 
thesia was not challenged. The issue is therefore not 
whether spinal type of anesthesia was correct and proper 
but whether selection of the particular drug pontacaine 
was proper. 


In order to prove in proper sequence plaintiffs’ theory 
of the case plaintiff first explained in detail the history 
of events leading up to the surgery performed by this 
defendant. There seems no point in reviewing here the 
great detail set forth in plaintiffs’ brief and statement of 
the ease. It was shown that plaintiff was examined by 
this defendant and gave this defendant a history of hav- 
ing had syphilis and having been treated for syphilis 
several years previous. It was also shown that during 
the course of plaintiffs’ treatment by Dr. John Warren 
after plaintiffs’ injury in June 1950 but before plaintiff 
was seen by defendant Fulcher in December 1950, a blood 
test was positive for syphilis; that the test was made by 
the Maryland State Department of Health; that the test 
comprised two stages, one, a Hinton flocculation which 
was qualitative and, two, a Eagle-Strauss test which is 
quantitative, (J.A. 163). Also that the Maryland Depart- 
ment of Health advised in writing that, “a diagnosis of 
syphilis should not be made on a single positive sero- 
logical reaction alone.” That Dr. Warren had adminis- 
tered to plaintiff tetanus antitoxin eleven days before the 
plaintiffs’ blood sample was sent to Baltimore for the 
blood test and that in the meantime plaintiff had had a 
very severe reaction, (J.A. 166). Plaintiffs’ witness ad- 
mitted that according to outstanding authority the tetanus 
antitoxin could have accounted for the positive findings in 
the Maryland Department of Health test. 
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This as above related constitutes the full measure of 
plaintiffs’ attempt to prove that plaintiff had syphilis at 
the time of his operation by this defendant Fulcher at 
the hospital of defendant, Providence Hospital. We re- 
spectfully submit that it would fall far short of convinc- 
ing any reasonable person that the plaintiff did have 
syphilis at that time, however, it must become doubly 
certain that plaintiff did not have syphilis at that time 
and his own physician did not consider that he had syph- 
ilis at that time. His own physician, Dr. Warren, testified 
as follows, (J.A. 174). 


Q. Then, knowing the history as you knew it, and 
knowing the man as you knew him, and knowing what 
you know about syphilis as a physician, wasn’t it your 
opinion at that time that Mr. Day did not have active 
syphilis? A. I was satisfied to believe that. 

Q. What, sir? A. I was satisfied to believe that 
he did not have. 

Q. Active syphilis? A. Active syphilis. 

There are two primary faults in plaintiffs’ contention 
at this time, as in the trial of the case, about syphilis. 
First, plaintiff contended in trial and contends in this 
Court that even though his own doctor said he did not 
have active syphilis and even though there was produced 
no evidence from which the Court could rationally find 
that plaintiff did have syphilis at the time of his oper- 
ation, nevertheless the jury should be permitted to specu- 
late as to whether his damages and injuries were sus- 
tained because he did have syphilis, and second, that the 
jury should be permitted to speculate that the defendants 
were negligent in selecting pontacaine, if plaintiff had 
syphilis, even though there was not a scintilla of evidence 
from any competent medical source or witness that 
syphilis per se was a contraindication to the use of ponta- 
caine. 


Plaintiff introduced in evidence the document published 
by the manufacturers of the drug pontacaine and dis- 
tributed with the drug which contain statements covering 
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various contraindications to the use of the drug and call- 
ing attention to known complications and side effects from 
the use of the drug. Plaintiff relied particularly upon 
contraindication #1 as quoted in plaintiff’s brief, (page 
6). It is short and is herein quoted to save reference. 


“J, Disease of the cerobrospinal system, as meningitis, 
spinal fluid block, cranial or spinal hemorrhage, tumors, 
syphilis.” 


Plaintiffs’ actual position and understanding as to the 
meaning of the above quoted language has been and still 
is quite confusing. Plaintiff argued repeatedly that the 
language quoted meant that syphilis was a contraindica- 
tion to the use of the drug pontacaine for spinal anes- 
thesia. It seems impossible that anyone so familiar with 
the English language would argue and contend that the 
stated contraindication #1 referred primarily to anything 
except to disease of the cerebrospinal system. We submit 
a reading of the statement can give no other rational con- 
elusion than disease of the cerebrospinal system—caused 
by or resulting from—meningitis, ete., syphilis. Indeed, 
after having urged otherwise over and over again plain- 
tiffs’ attorney finally, frankly and precisely admitted the 
very obvious meaning of the language. The Court ques- 
tioned plaintiffs’ counsel: “But you do agree, as I under- 
stand your last statement, that it (syphilis) must have 
reached that stage where it does affect the cerebrospinal 
system in order to be a contraindication.” Plaintiffs’ 
counsel replied: “Well, I can’t deny that. I can’t read 
anything else out of those words, your Honor.” (J.A. 
225). Precisely the same interpretation, as defendant 
contends, was explained by the manufacturers of the drug 
in answer to interrogatories and by every competent 
physician who testified in the case concerning the issue. 


The argument of plaintiffs’ attorney then and now not 
only does violence to the law but breaches common sense. 
The law is well settled and the case over and over again 
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reiterate and sustain the proposition that in matters of 
strictly medical interpretation or treatment only experts 
are qualified to express an intelligent opinion and that 
in such matters the jury must be governed by the testi- 
mony of the experts. Of course, if the experts differ it 
is the province of the jury to determine where the truth 
does lie, but if the experts are all in accord there can be 
no question for the jury to decide. This is not a situation 
that comes under the exceptions to the general rule such 
as are found in the cases of Byrom v. Eastern Dispensary 
and Casualty Hospital, 78 US App D.C. 42, 1386 F 2d 278; 
Crist v. White, 62 U.S. App D.C. 269, 66 F 2d 795; 
Christie v. Callahan, 75 U.S. App D.C. 137, 124 F 2d 825 
and others. Even in these cases where exception is made 
the Court has expressed with aproval the general rule, not 
always in the same language, but as fit and expedient for 
the particular circumstances of the case. For instance, in 
Christie v. Callahan, supra, the Court said 


“Generally the standard must be shown by experts 
and so must the departure from it”, and 


Bryom v. Eastern Dispensary & Casualty Hospital, 
supra, the Court said 


“Unquestionably only experts are qualified to ex- 
press an intelligent opinion ——”. 

Other than in exceptional cases as this Court had 
pointed out the general rule is stated in Sweeney v. Irving, 
35 U.S. App DC 62—“it was necessary to have medical 
expert testimony to show it, ——”. This Court has never 
basically departed from the general rule and has repeat- 
edly reiterated that there are only exceptional or unusual 
cases where expert medical testimony on matters pecu- 
liarly and strictly medical may be balanced or weighed 
by the jury against lay testimony and evidence of factual 
circumtances. 


The instant case cannot possibly be so clasified as one 
of the exceptions with respect to the matter of inter- 
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pretating the meaning, to physicians, of the language pub- 
lished by the manufacturers of the drug pontacaine nor 
can laymen guess or speculate in the absence of some 
competent medical evidence, in this case that the contra- 
indication meant anything other than cerebrospinal dis- 
ease. 


As the situation presents itself plaintiff still contends 
that the trial Court should have permitted the jury to 
find that the defendant violated the message of the cau- 
tion or warning embodied in contraindication #1. The 
jury could only have done so in direct violation of all of 
the expert medical testimony as to the meaning of the 
language of the contraindication #1. It would have been 
necessary also for the jury to find not only that syphilis 
per se was a contraindication but that syphilis did exist 
at the time the drug was used. There was no competent 
medical testimony to support such finding and as above 
noted the positive testimony of plaintiffs’ own physician 
negated the existence of syphilis. 


Under the circumstances we respectfully submit as to 
this point plaintiffs’ contention is clearly in error and 
unsupported by the facts and law of the case. 


Granting it to be clearly established that the only 
contraindication to the use of the drug pontacaine as 
spelled out in contraindication #1 is cerebrospinal dis- 
ease, we respectfully submit that plaintiffs’ case and, 
indeed the entire case, is completely and absolutely devoid 
of any evidence whatsoever that plaintiff had any cerebro- 
spinal disease. On the contrary the only positive testi- 
mony on the point is that prior to the operation there 
was no evidence medically that plaintiff had any cerobro- 
spinal involvement of any kind. 


Plaintiff makes considerable point of a conflict in the 
testimony as to whether any syphilis test, Wasserman, 
Kahn: or whatever was made by defendants prior to 
plaintiffs’ operation. This again is a contention of shadow 
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without substance. Under the posture of the case it would 
make no difference whether such test was made. In the 
posture of the testimony from all of the competent medi- 
cal experts the only contraindication to the drug would 
be cerebrospinal involvement. We repeat, the positive evi- 
dence is that plaintiff had no cerebrospinal involvement. 
Plaintiff made no attempt to prove that he did have 
cerebrospinal involvement prior to the use of the drug. 


2. THE TRIAL COURT PROPERLY RESTRICTED 
APPELLANTS’ ATTEMPT TO CROSS-EXAMINE 
EXPERT MEDICAL WITNESSES IN A FIELD OF 
SPECIALIZATION DIFFERENT FROM THAT IN 
WHICH THEY WERE QUALIFIED AND TESTI- 
FIED IN DIRECT EXAMINATION. 


Plaintiff insists that the Court erred in prohibiting 
plaintiff from exploring, upon the cross-examination of 
defendants’ witnesses, the making of various tests to 


determine the presence of any of the various possible 
cerebrospinal involvements which might contraindicate 
the use of pontacaine. The Court properly prohibited such 
exploratory cross-examination of defendants’ witnesses 
for several reasons. First it was incumbent upon plain- 
tiff to prove the existence of some condition, medically, 
which would constitute a contraindication. This was not 
done. Had it been done it would then be proper for 
plaintiff to present direct testimony as to what, if any, 
tests or observations should have been made to discover 
the presence of such existing disease or involvement. 
Plaintiff failed completely of any such proof in plain- 
tiffs’ case but then upon the cross-examination of de- 
fendants’ expert witnesses undertook to go far beyond 
the scope of the direct testimony of said witnesses and 
ellicit testimony in a general way, with respect to what 
tests might be made to discover the presence of some 
disease or involvement (cauda equina syndrome) concern- 
ing which there was no testimony or evidence in the case. 
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The Court properly restricted plaintiff in such cross- 
examination. We think that the general rule of evidence 
is so well established as to need no briefing. Cross- 
examination may be given wide latitude by the trial Court 
but its general bounds must be confined to the substances 
of the direct examination. It cannot be permitted to 
invade entirely new fields of examination as was at- 
tempted in this case to supply the absence of direct testi- 
mony which should have been produced in plaintiffs’ case. 
Plaintiffs’ brief cites the applicable general rule which 
the trial Court applied in this instance. See Alford v. 
United States 282 U.S. 687. See also Natvig v. United 
States, 98 US App D.C., 399, 236 F 2d 694. 


Taking the situation thus far it seems impossible to 
criticize the statement of the trial Court in directing ver- 
dicts for the defendants’ as follows, “The Court is con- 
vinced that under the evidence in this case there is no 
conclusion that the jury could reach which could be sus- 
tained other than that the contraindication for the use of 
(pontacaine) spinal anesthetic that was here employed 
relevant to this case is the existence of cerebrospinal 
disease caused by spyhilis and further, “I am equally sure 
for a review of the evidence that there is no evidence in 
the case which could justify the jury in concluding that 
this plaintiff suffered and had at the time of the injec- 
tion of this spinal anesthetic a cerebrospinal disease 
eaused by syphilis. All of the evidence is to the contrary.” 


The Court did not review all of the evidence. It could 
have gone on to say that indeed there was no reliable 
evidence that plaintiff even had syphilis per se at the time 
of the injection; that there was no evidence that plaintiff 
had any type of cerebrospinal involvement at the time of 
the injection. 


It is obvious from the various arguments set forth by 
plaintiffs’ counsel that at the time the Court directed 
verdicts in favor of the defendant the case has really re- 
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solved itself down to the issue of what was contraindica- 
tion and what was the evidence on that issue. There was 
not a scintilla of evidence that the mechanics of injection 
or the technique of the anesthesiologist or the numerous 
attempts to inject the drug in themselves did or could 
cause the plaintiffs’ damage. There was not a scintilla of 
evidence that this defendants’ surgical procedures could 
or did cause the plaintiffs’ injuries and damages. The 
obvious and total sum and substance of the testimony was 
to the effect that the damages and injuries were caused 
by the drug itself and the case was therefore resolved 
into one succinct question. Was there negligence in se- 
lecting and using pontacaine as the drug or agent for the 
spinal anesthetic? 


This being the substance of the case even at the stage 
where plaintiffs’ counsel attempted to cross-examine de- 
fendants’ medical expert witnesses with respect to other 
causes of cauda equina syndrome in a general way and 
the manners possible of determining whether syphilis has 
affected the central nervous system and all of the various 
steps or stages in the progress of the disease of syphilis, 
it was proper for the trial Court to prohibit plaintiff from 
such excursions. First it was basically material which 
should have been developed, if appropriate at all, in 
plaintiffs’ own case. Second, it was material that went 
far beyond the scope of the direct examination of de- 
fendants’ witnesses. 


We respectfully submit that the trial Court did not err 
in any respect in the curtailment of plaintiffs’ cross- 
examination of defendants’ witnesses. 


In any event the record shows quite clearly that if it 
was plaintiffs’ intent simply to test the creditability of 
certain of the witnesses as to their medical testimony 
under the circumstances the ruling of the Court if in- 
correct would constitute in this case only harmless error. 
What difference could it make. What other causes other 
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than syphilis, there might be for cauda equina syndrome? 
All of the evidence in this case is to the effect that 
plaintiff did not have any cerebrospinal disease prior to 
the operation and use of the drug pontacaine. 


3. THE TRIAL COURT PROPERLY EXCLUDED 
FROM EVIDENCE AN AVERMENT IN DEFEND- 
ANTS’ PRE-TRIAL STATEMENT WHICH WAS A 
GENERAL AVERMENT AND NOT A SPECIFIC AD- 
MISSION OF A MATERIAL FACT IN PLAINTIFFS’ 
CASE. 


We respectfully submit that it requires only a reading 
and application of the general rules of pleading to deter- 
mine that the averment which plaintiff contends should 
have been admitted in evidence and read to the jury as 
an admission is not in fact such admission at all. 


The precise language of said averment is, “this defend- 
ant is informed and believes and therefore avers that 
plaintiffs’ disability and injuries are contributed to, if 
not entirely caused by conditions of diseases and infec- 
tions suffered by plaintiff independent of and unrelated 
to the circumstances of this case.” 


Plaintiff contends that this amounts to an admission 
that plaintiff at the time of the operation and use of 
pontacaine did have syphilitic involvement of the cerebro- 
spinal system, or, did have cerebrospinal disease. It is 
obvious that such is not the import or intent of the aver- 
ment. The averment can more realistically be read to 
mean precisely what the evidence in the case disclosed, 
that’ is, that plaintiffs’ damages and injuries were con- 
tributed to if not entirely caused by conditions inherent 
in the plaintiff such as idiosyncracy to the drug, radicu- 
litis from the drug, unusual reaction of the tissues and 
nerve roots to the drug, chemical reaction, ete. all of 
which were independent of and unrelated to the circum- 
stances of this case meaning that they were independent 
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of and unrelated to the surgery, independent of and 
unrelated to the technique or mechanics of administering 
the drug, independent of and unrelated to the medical 
propriety of selecting a spinal type of anesthesia and 
selecting a known and approved drug for that purpose. 


We respectfully submit that under the circumstances 
the trial Court properly denied plaintiffs’ request to intro- 
duce said averment as evidenee and read the same to the 
jury as a basis for arguing that the defendant had ad- 
mitted, in fact, that plaintiff had a disease or infection 
at the time of the administration of the drug such as 
syphilitic cerebrospinal involvement or cerebrospinal dis- 
ease caused by syphilis. 


CONCLUSION 


Based upon the foregoing, appellees respectfully sub- 
mit that the trial Court did not commit error as alleged; 
that the directed verdicts were properly granted and 
should be affirmed. 


Respectfully submitted: 


H. Mason WeEtcxH 

J. Harry WELCH 

J. JosEPH Barse 

ArTHUR V. BUTLER 

Water J. Murpxy, Jr. 
Attorneys for Appellees 





